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TERMINATION OF WAR DEPARTMENT CONTRACTS
AT THE OPTION OF THE GOVERNMENT*
David A. Goldman t

T

HE United States of America has been mobilized and waging war
for more than two years. Every device known to science, every resource of the country, every means of production, has been and is being
employed to bring the conflict to a successful conclusion. Public funds,

*This paper is limited to the practices and procedures of the War Department
and in particular the Ordnance Department. By the publication of Procurement Regulation 15 (hereinafter cited as PR) on August 14, 1943, the War Department became
the first of the procuring agencies to establish comprehensive principles to be followed
upon the termination of its war contracts. An analysis of the new uniform termination
article for fixed price supply contracts, adopted by the Joint Contract Termination
Board established by the Hon. James F. Byrnes, Director of War Mobilization, with
representatives of the major war procuring agencies-War and Navy, Treasury, Maritime Commission, the R.F.C. subsidiaries, and the Foreign Economic Administrationand approved by the War and Post-War Adjustment Unit of the Office of War Mobilization and made effective on January 8, 1944, reveals that it does not differ in principle
from the termination clause employed by the War Department since August 1942. The
New Article together with forwarding letter of Messrs. Baruch and Hancock were reproduced in 90 CoNG. REc., No. 2, January 11, 1944.
By PR 324, Headquarters, Army Service Forces (hereinafter cited as A.S.F.)
made the inclusion of the New Article mandatory after February 20, 1944 in every
lump sum supply contract except (a) contracts to be completed in six months or less
for an amount of less than $500,000 and (b) contracts for an amount of less than
$50,000 regardless of the date of completion. Existing lump sum supply contracts, with
the consent of the contractor, are to be amended to include the New Article.
The PR's were originally issued by A.S.F. (formerly Services of Supply) under date
of July 1, 1942 and superseded the 5-series of Army Regulations, War Department
Procurement Circulars, and all prior instructions and directives inconsistent therewith.
Distribution is made by the Adjutant General. The Technical Services under the Commanding General, A.S.F., are as follows: Quartermaster General, Chief of Ordnance,
Chief of Engineers, Chief of Chemical Warfare Service, Chief Signal Officer, Surgeon General, Chief of Transportation. The PR's also apply to the Army Air Forces
unless otherwise specifically indicated (PR 108.4).
A.B., LLB., Wayne University. Member of (Detroit) Michigan bar. Assistant
Chief, Legal Branch, Detroit Ordnance District.
The writer wishes to express his thanks to Lt. Col. Robert J. Hesse for his helpful comments and criticisms.
The opinions expressed in this article are the writer's own and are not to be
construed as the official views of the War Department.
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in amounts beyond comprehension, have been appropriated for the production of materiel. As of March r943, the War Department alone
had outstanding more than 240,000 contracts in the face amount of
approximately $75,000,000,000.1
But global war is not static. Weapons needed to conquer a hard and
ruthless enemy in Africa may not be suitable to invade successfully the
"Fortress Europa." The realities of terrain demand new modes of
transport; the cunning of the enemy makes weapons obsolete; experience may reveal the need for new devices; drafting-board theories may
prove to be battlefield failures. For these reasons and others, as of
October 8, r943, the War Department had terminated more than 8,500
prime contracts 2 with a face value of approximately $6,000,000,000 8
or more than the total amount of the undelivered portions of all contracts of the War Department as they existed on the morning after the
Armistice of November, Ir, r9r8.4 By comparison, the problems confronting the nation at the conclusion of World War I were mere child's
play.
Terminations to date, though but a forerunner of what will take
place on some still distant ''V" Day, have focused the ,attention of
thoughtful men upon the tragic consequences which would inevitably
follow any ill-considered procedural steps to clear the financial debris
attendant upon the termination of war contracts. They emphasized the
1 Shepherd, Lt. Col. Harold, Settlement of Ordnance Contracts, p. 2, Army
Ordnance Report, No. 2, August 9, 1943. (This is a series of reports on militaryindustrial topics published by the Army Ordnance Association.)
2 Letter of October 8, 1943 from Undersecretary of War Robert P. Patterson to
Hon. James E. Murray, Chairman, Subcommittee on Contract Termination, Senate
Military Affairs Committee, found in S. Hearings on S. 1268, S. 1280 and S.J. Res.
80, 78th Cong., 1st sess., 1943, Part 1, p. 78. (Committee on Military Affairs).
(These hearings are headed "Problems of Contract Termina~ion" and are divided into
five parts. Part I is dated October 14 and 15; Part 2, October 21 and 22; Part 3,
October 27 and 28; Part 4, November 4 and 5; Part 5, November 8, 9 and IO.)
3 lbid.
4 J. FRANKLIN CROWELL, GovERNMENT WAR CONTRACTS, pp. 288 et seq.
( I 920). "The outstanding problem for the government was that of closing the unfinished contracts as they stood on the morning after the armistice on November I 1,
1918. According to the testimony of the Director of Finance of the War Department,
there were oil that date, as nearly as could be ascertain!,!d, 24,28 I contracts and agree,ments in force in all bureaus. This covers all war activities of the government. The
original amount of commitments embraced in these contracts and agreements was
$6,056,000,000. On the obligations represented by that amount some delivery had
been made."
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urgency for sound policies and' procedures, for securing and training
personnel,5 for a pattern by which the cost of exercising termination
rights may be determined and industry resume its peacetime pursuits
with minimum difficulties. The soundness of the policies determined
and practiced today will determine the well-being of the national economy tomorrow.
TYPES OF CONTRACTS

The War Department has long sought to place its contracts for war
materiel upon a fixed price basis. The Procurement Regulations state
that policy in the following words: "The ordinary fixed price contract
without provisions for adjustment gives a contractor maximum incentives for efficiency if the original price is well negotiated. It is generally suitable for contracts of reasonable duration for standard articles
made by an experienced producer. It should be used wherever conditions permit." 6 In accordance with this policy and in line with sound
business practices, by far the overwhelming number of War Department contracts are on a fixed price basis. In practice, however, it became
apparent that this preferred method of contracting could not be attained
in all instances. Though this article is devoted primarily to the fixed
price contract, it is not out of place to mention other forms of contractual instruments now in use, and to briefly discuss termination
procedures under such contracts.
5 Contractors, as well as the Government, must recognize that an adequate and
trained personnel is of the utmost importance if speedy settlements are to be concluded.
Government procedure at best is not the simplest and it does not lend itself to prompt
payment of contractual obligations. The importance of personnel familiar with the
problem is emphasized in CROWELL AND W1LS0N, DEMOBILIZATION 1918-1920 (1921)
when, at p. 159, they note: "In the latter part of 1919, however, a different system of
settlement went into effect. By that time about three-fourths of the ordnance claims
had been settled, in a spirit essentially of bargain and compromise, the Government
yielding points and the contractors yielding them in order to reach swift agreements.
Those who did the bargaining for the Government were for the most part the original
members of the district organizations, the men who had been in touch with the industry from the start. As the unfinished business diminished in quantity, however, the
members of the district claims boards one by one left the government service and returned to their own affairs, until by the autumn of 1919 the boards were made up
largely of new members, most of them uniformed army officers who ·bore no such
intimate relationship to the contractors. Within the Government, too, there was a
growing spirit of criticism of the bargaining method of settling the contracts, even
though the bargains had been highly advantageous to the Government. It was felt that
more conventional methods should be employed. The result was a marked slowing
down in the rate of industrial demobilization in the Ordnance Department."
6 PR 233.1; C.C.H. WAR LAW SERVICE, ,r 22,645.10.
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A. Preliminary Contractual Instruments
The demand for early production led many contractors to convert
their plants to the production of strange weapons of war without prior
cost experience and in quantities all out of proportion to their peacetime
endeavors. Under such circumstances, contractors were reluctant, particularly in the face of increasing labor shortages, rising material costs
and equipment scarcities, to quote firm prices. To meet th~e objections
to early contractual commitments, the Government devised a preliminary agreement, first known as a Letter Purchase Order and subsequently identified as a Letter Order for Supplies (No Price Stated),1
to protect contractors during that interval between planning, plant conversion, training of employees and commencement of full scale production and the acquisition of sufficient information upon which firm prices
could be quoted. As its name implies, this contract simply took the form
of a letter to the contractor declaring that an order was placed for the
manufacture and delivery of the supplies identified in the Letter Order.
The terms thereof directed the contractor to immediately procure
necessary equipment and materials and commence manufacture. The
producer agreed to enter into negotiations looking toward the execution
of a definitive contract which would include a detailed delivery schedule and prices-all in accordance with the agreement of the parties.8
Under tli~ terms of the Letter Order, the Government agrees to reimburse the contractor for his costs and commitments incurred in the performance of the contract but not to exceed a so-called "upset" or "wash. 1 PR 1307 (War Department Form No. 7); C.C.H. WAR LAw SERVICE,
23,387. ·
.
8 The rule_ appears to be fairly well settled that an agreement to negotiate the price
of a Government contract at a later date is valid and binding. Thus, United States v.
Wilkins, 6 Wheat. (19 U.S.) 135 (1821), involved a contract with the War Department to supply rations at certain prices at stated points, and providing "should any
rations be required at any places, or within any other districts not specified in this
contract, the price of the same shall be hereafter agreed on between the public and the
contractor" (p. 139). The court said: "If there is no specific price agreed upon in
the contracts for rations issued at any place, the contract leaves the price to be adjusted
by the government and the contractor. It is to be the joint act of both parties, and not
the exclusive :let of either. If they cannot agree, then a reasonable compensation is to
be allowed; and that reasonable compensation is to be proved by competent evidence,
and settled by a jury, as in common cases; and the defendant [contractor] upon such a
trial, ·is at liberty to show, that the sum allowed him by the secretary of war is not a reasonable compensation" (p. 143). See United States v. Swift & Co., 270 U.S. 124,
46 S. Ct. 308 (1926); United States v. Berdan Fire-Arms Mfg. Co., 156 U.S. 552,
15 S. Ct. 420 (1895); Decision B-16316, 20 Comp. Gen. 695 (1941). See also I
W1LL1ST0N, CoNTRACTS, rev. ed., §§ 18, 41, 45 (1936).

1f
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out" price stated in the instrument. However, since no unit prices are
agreed upon, the contractor cannot be paid for any supplies furnished
under this preliminary instrument unless it is terminated, the whole
intent and purpose of the Letter Order being a "stop gap" contractual
device to bridge the interval between the commencement of the work
and agreement on the terms of the definitive contract.
In the event of termination, the contractor is not paid for supplies
as such. The provisions for termination are twofold: (I) where the
parties cannot agree upon a definitive contract by a day certain, and ( 2)
where the Government terminates the Letter Order for its own convenience.9 In either event, the sum to be paid may be agreed upon by
negotiation and is to take the form of a "negotiated settlement on reasonable terms of the amount to be paid by reason of such termination"
or, if such a settlement cannot be agreed upon, the Government agrees
"to reimburse you [ the contractor] for the costs incurred by you in the
performance of this order and for any amounts paid by you or for your
account in settling with the approval of the Contracting Officer your
obligations for commitments made in the performance of this order." 10
In the event the Government is unable to furnish full specifications or
essential information, hence making it impossible for the contractor to
determine unit prices with the result that the preliminary instrument
will remain in e:ffect for a considerable period of time, and in those
cases where the contractor is required to proceed under a Letter Order,
although willing to quote a reasonable fixed price solely because the
Government for its own interest is unwilling immediately to negotiate a
definitive contract,11 provisions for the allowance of profit upon termination will be included in the Letter Order.12

B. Cost-Plus-A-Fixed-Fee Contracts
The broad powers of the procuring agencies to contract for materiel
is traced to the First War Powers Act. The Congress empowered the
President to "authorize any department or agency of the Government
9 The procedure adopted for settlement of Letter Orders upon termination is
discussed hereinafter.
10 PR 1307-6(c)(d); C.C.H. WAR LAw SERVICE, 1f 23,387.06. As originally
written, the undertaking of the Government upon termination was simply to pay
"costs." This would necessitate extensive auditing.
11 PR 303-A.1; C.C.H. WAR LAw SERVICE, 1f 22,658.10.
12 See: Hesse, ''War Contracts, Negotiation and Renegotiation," 22 M1cH. ST. B.
J. 549 (1943). Other forms of preliminary contractual instruments authorized are:
Letter Order for Supplies (Price Stated) PR 1308; C.C.H. WAR LAW SERVICE, 1f
23,388; for contract forms see C.C.H. WAR LAW SERVICE, 1f 23,375.
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exerasmg functions in connection with the prosecution of the war
e:ffort ... to enter into contracts and into amendments or modifications
of contracts ... without regard to the provisions of law r~lating to the.
making, performance, amendment, or modification of contracts whenever he deems such action would facilitate the prosecution of the war:
Provided, That nothing herein shall be construed to authorize the use
of the cost-plus-a-p'ercentage-of-cost system of contracting: Provided
further, That nothing herein shall be construed to authorize any contracts in violation of existing law relating to limitation of profits ...." 13
By Executive Order No. 9oor,u the President delegated such powers
and the limit~tions thereon to the War and Navy Departments, and the
United States Maritime Commission. Paragraph 7 of that Order declared: "Nothing herein shall be construed to authorize any contracts
in violation of existing law relating to limitation of profits, or to payment of a fee in excess of such limitation as may be specifically set forth
in the act appropriating the funds obligated by a contract. In the
absence of such limitation, the fixed fee to be paid the Contractor as a
result of any cost-plus-a-fixed-fee contract entered into under the authority of this Order shall not exceed seven per centum of the estimated
cost of the contract ( exclusive of the fee ... ) ." 15 Since the fee remains
constant and does not vary with cost, the contract does not fall within
the prohibition placed upon cost-plus-a-percentage-of-cost contracts.
Some prudent businessmen, fearing contingencies and the inevitable difficulties of contracting in a time of stress, insisted upon financial
protection for expenditures made and costs incurred in connection with
their contracts. The cost-plus-a-fixed-fee contract gave such contractors
the protection they desired in return for a lower profit ratio since their
financial risk was virtually eliminated. It should be noted, of course,
that this type of contractual instrument constitutes the definitive agreement between the parties, whereas the Letter Order is a preliminary
contractual device which the parties agree will be superseded by a more
definitive contract. By agr~ement, the Government pays the contrac13 Act of December 18, 1941, c, 593; 55 Stat. L. 838 at§ 201; 50 U.S.C.A.
(1943 Supp.) App. § 601 ff at § 611.
14 December 27, 1941; 6 FED. REG. 6787 (1941); 50 U.S.C.A. (1943 $upp.)
App., note to § 6 l I at p. 26 I.
15 By act of June 5, 1942, c. 340; 56 Stat. L. 314 at§ 8; 50 U.S.C.A. (1943
Supp.) App. § 768, p. 298, the fixed fee ~o be paid as the result of any contract for
public works entered into on or after September 9, I 942, for the construction and installation of buildings, utilities, and appurtenances at military posts cannot exceed six
per centum of the estimated cost of the contract, exclusive of the fee.
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tor's costs as enumerated in the contract ( either a very extensive schedule of costs is stated or Treasury Decision 5000 16 is incorporated by
reference for the purpose of determining the amounts payable to the
contractor under the contract, or a combination of both is used), and a
fee computed upon the original estimated cost. Appropriate provisions
are agreed upon, by which the Government r~tains full rights to review
and audit the contractor's books and records. In this manner, expenditures made and costs incurred, which have no relationship to the work
contracted for, may be and are disallowed.

C. Time and Material Contracts
Another form of indefinite price contract, which may be contrasted with the preferred :fixed price contract, is the so-called "time and
material" or "labor hour" contract. This contractual agreement consisted
in the buying of articles or services on the basis of (I) direct labor at
specified hourly rates which rates are intended to include wages, overhead and profit, and ( 2) material at cost. The system was developed
primarily for use in those situations where it was not possible at the
time of placing the order or contract to estimate accurately the amount
or duration of the work or to anticipate cost with any substantial accuracy. It was employed to advantage in engineering and design services in connection with the production of supplies; the engineering,
design and manufacture of dies, jigs, fixtures, gauges and special machine tools; and repair work of various kinds and character.17
The use of all three of the foregoing contracts is presently discouraged.18 Cost experiences accumulated over the duration of the war
would appear to be of such a character that only the unusual case would
seem to merit such treatment. As far as the cost-plus-a-fixed-fee contract is concerned, the Procurement Regulations declare that supply
contracts will be made on this basis only if no practicable alternative
exists.19 Such contracts are said to have the following disadvantages:
(I) it does not encourage efficiency to the same extent as the well16 Treasury Decision 5000, signed July 29, 1940 by John L. Sullivan, Acting
Secretary of the Treasury, August 2, 1940 by Henry L. Stimson, Secretary of War,
August 6, 1940 by Frank Knox, Secretary of the Navy; 5 FED. REG. 2788 (1940);
C.C.H. WAR LAW SERVICE, ,r 5201-5222.
17 PR 232-A; C.C.H. WAR LAW SERVICE, ,r 22,644.90.
18 PR 232-A.1; C.C.H. WAR LAW SERVICE, 1f 22,644.91-Time and Material
Contracts; PR 303-A; C.C.H. WAR LAw SERVICE, 1f 22,658-Letter Orders will be
written only for the most cogent reasons.
.
19 PR 232.2; C.C.H. WAR LAW SERVICE, ,r 22,644.80.
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negotiated fixed price contract; ( 2) it requires the uneconomical use of
executive, auditing and administrative personnel by both the Government and the contractor in checking and rechecking vouchers, and
auditing and allocating costs, and in adjusting accounting questions;
(3) it gives the contractor a more or less free hand in competing for
labor and accumulating inventories at the expense of the Government. 20

D. Fixed Price Supply Contracts-Termination Article
The basic fixed price contract of the War Department is Supply
Contract Form No. 1, approved by the Undersecretary of War September 16, 1941.21 The directive from the Office of the Chief of Ordnance
to the thirteen Ordnance Districts, authorizing its adoption, stated that
it was to be used for the purchase of national defense supplies wherever
U. S. Form No. 32 had previously been used. Where inconsistent or
in conflict with the provisions of Army Regulations 5-100 ( cited AR),
the new contract, together with instructions for its use, was to control
during the national emergency in respect to the purchase of national
defense supplies. Among other changes, a new article 22 entitled
"Termination for Convenience of the Government" was added and its
inclusion made mandatory.28 The explanatbry notes accompanying the
contract form further declared that, by means of this article, "an attempt has been made to protect the contractor from any undue risk of
loss and at the same time to give the Government such protection as is
~onsistent with this type of termination." Under the provisions of this
PR 232.1; C.C.H. WAR LAW SERVICE, ,r 22,644.75.
Ordnance Department-Fiscal Division, Legal Section, No. 62 (The FiscalLegal Directives were a series of procedural rules and regulations numbered consecutively which were issued by the Office of the Chief of Ordnance for the guidance and'
direction of the thirteen Ordnance Districts throughout the country.) This was
superseded by a series of directives known as the "Ordnance Fiscal Circulars" (hereinafter cited OFC), which in· turn were superseded by the Ordnance Procurement Instructions (hereinafter cited as the OPI) on January 1, 1943. The OPI's are "the
instructions of the Chief of Ordnance to Ordnance establishments with respect to
purchase, procurement and related matters, including (a) purchase policies, (b) delegation· and exercise of contract authority of the Chief of Ordnance, and (c) the legal
and fiscal aspects of the administration of contracts and other procurement instruments."
It is kept to date by the issuance of Ordnance Procurement Circulars (OPC) and revised
by the issuance of loose-leaf pages.
·
22 Article 14, found in Appendix A.
28 By OFC 98, August 14, 1942, A.S.F. relaxed the rule th~t every lump sum
supply contract, regardless of subject matter, must contain the termination article. It
could be omitted in (a)·contracts for an amount less than $500,000 which are to be
completed in six ( 6) months or less (b) contracts for an amount of less than $50,000.
See PR 324.
20

21
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article,u the Government could at any time terminate the contract in
whole or in part by a notice in writing to the contractor. In the absence
of instructions in the notice to the contrary, thereupon the contractor
was to discontinue all work, cancel existing orders and terminate all
subcontracts; he was to transfer title to completed and partially complet~d supplies and take appropriate action to protect the Government's
interest under subcontracts chargeable to the prime contractor. Upon
such termination, the Government was to pay the contractor the contract
price for all completed supplies for which payment had not previously
been made. As to the uncompleted portion of the contract, the Government agreed to reimburse the contractor for all actual expenditures
made with respect to that portion and all expenditures made with the
prior written approval of the contracting officer in settling outstanding
obligations and commitments of subcontractors. In addition, the contractor was· to be paid a profit based upon a percentage of the anticipated
profit on the uncompleted portion of the contract predicated on the
estimated additional cost to complete the contract and an estimate of
the percentage of completion of the contract.25 Thus, no profit was to
be paid for that portion of the contract upon which no work had been
done. The article further provided that the total amount to be paid to
the contractor by reason of termination could not exceed the contract
price. Expenditures made after the date of termination for the protection of Government property, and as might be necessary in connection
with the settlement of the contract, were proper although deductions
could be made for defects in workmanship. Moreover, the obligation of
the Government to make any of the payments required by the article
was subject to unsettled claims for labor or material and to any claim of
the Government u~der or in connection with the contract. Disputes, if
any, arising out of the termination were to be determined in accordance
with the procedure laid down by the article entitled "Disputes," 26
under which the contracting officer is empowered to decide disputed
questions of fact, with the right in the contractor of appeal to the Secretary of War or his duly authorized representative.27
Thus, the termination article adopted detailed the method by which
25

The article is hereinafter reproduced as Appendix A.
It is submitted that such a formula would result in a "scientific" guess at best.

26

PR 326; C.C.H,

24

WAR

LAw SERVlCE,

1f 22,703.

By memorandum of August 8, 1942, the Secretary of War created in the Office
of the Undersecretary of War a-board to be known as the ''War Department Board of
Contract Appeals." For a statement of its formation, proceedings, rules and forms, see:
27

PR 3, § VI; C.C.H.

WAR LAW SERVICE,

1f 22,688.

.
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the costs attendant upon. termination were to be computed. In essence, it
meant that "costs" were to be translated into a sum certain constituting
the amount to be paid to the contractor. To reimburse the contractor
for "all actual expenditures certified by the contracting officer as having
been made with respe<:t to the uncompleted portion of the contract"
meant that an audit of those expenditures would have to be made. It
also. meant that any determination made by the contracting officer was
subject to review by another independent Government agency (i.e.
General Accounting Office) 28 under its statutory power to settle and·
adjust "all claims and demands whatever by the Government of the
United States or against it, and all accounts whatever in which the
Government of the United States is concerned, either as a debtor or
creditor." 29
What settlement by formula really meant was not fully appreciated
until April 1942. At that time, the Ordnance Department was confronted with its first large termination-the contracts in question being
in the approximate amount of seven million dollars. The termination
article described above meant in effect a one hundred percent audit.
"A survey made by the Ordnance Fiscal Branch-indicated that one hunThe Budget and Accounting Act of June IO, 1921, c. 18; 42 Stat. L. 20 at
§ 1 removed the authority and jurisdiction of accounting officers
of the Treasury to the General Accounting Office, conferring on a Comptroller General
all the powers and duties formerly exercised by the six auditors of the Treasury Department arid the Comptroller ofthe Treasury. "It was intended to set up a department
independent of the executive department under the control of the Comptroller General,
and to make the balances certified by the Comptroller General final and conclusive
upon the executive branch of the Government/' Lambert Lumber Co. v. Jones Engineering & Construction Co., (C.C.A. 8th, 1931), 47 F. (2d) 74 at 81.
29 42 Stat. L. 20 at 24 (1921); 31 U.S.C.A. § 71. The Comptroller General
has interpreted the quoted language to mean that "the Congress, in enacting section
305 of the act of June IO, 1921, intended to confer on the General Accounting Office
jurisdiction to settle_ and adjust all claims and demands, whether liquidated or unIiquidated, of the United States or ag:ainst it, except where it has been specifically
provided otherwise by statute with reference to a particular claim or class of claims."
Decision A-2712, 4 Comp. Gen. 404 at 405 (1924). The Comptroller General has
also held that he is n~ither bound by the administrative decisions of the various departments of the Government [Decision A-191, 4 Comp. Gen. 773 (1925); Decision
A-39061, 13 Comp. Gen. 140 (1933)] nor by the opinions of the Attorney General
[Decision A-191, 4 Comp. Gen. 773 (1925) ]. He has determined that the "authority
to determine what evidence shall be,required to support payments under a contract and
what audit shall be made of the accounts and records of the contractors is vested by
law in the General Accounting Office, and that office may not; in the absence of specific
statutory authority therefor, be divested of its jurisdiction by any contractual agreement
entered into by administrative officers of the Government." Decision A-n609, 5
Comp. Gen. 450 in syllabus (1925).
28

§

l; 31 U.S.C.A.
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dred per cent auditing and accounting in this one case alone would
require the full time of fifteen auditors for a period of approximately
nine months." so It was recognized that there were neither the time nor
the auditors to effect settlement of terminated contracts on this basis,
particularly when the staggering number of contracts and the tremendous sums of money involved were. taken into consideration. It was
further recognized that producers of war materiel could not be placed
in a state of suspended animation while cost accountants "battled" their
way through a maze of figures to a conclusion which might or might not be supported by the General Accounting Office.
In a letter to the Judge Advocate General, the Office of the Chief
of Ordnance presented the problems which formula settlement entailed
in these words:
"The accounting and auditing necessary to support vouchers
drawn pursuant to any termination under a general formula assumes gigantic proportions in contracts existing over long periods
of time and involving large amounts of money, complex inventories, claims of subcontractors, etc. The time element for such
detailed audits is also considerable even assuming the availability
of the necessary auditing personnel. If any considerable number
of large contracts should be terminated at one time, it is very
doubtful if there would be available a sufficient staff of auditors to
do the necessary detailed work. The difficulty suggested becomes
more acute when at a time like this it is of the utmost importance
that adjustments be made rapidly in order that the contractor may
be enabled to go ahead with other contracts or, ... in order that a
new contractor may move in and begin production at the earliest
possible time."
It appeared that the Ordnance Department desired to enter into
termination agreements providing for negotiated lump sum settlements in which selective auditing would be used as the basis of determining the amount to be paid rather than the extensive accounting
procedure made necessary by the termination clause promulgated on
September 16, 1941. In response to the proposition presented, the
Judge Advocate General held:
"It is the opinion of this office that under Section 201 of the
First War Powers Act, 1941 (55 Stat. 838), and Executive Order
No. 9001 issued by the President on September 27, 1941 pur80

1943.

Shepherd, Lt. Col. Harold, Army Ordnance Report, No.

2,

p.

4,

August 9,
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suant to the authority contained therein, The Secretary of Vvar
may, where it has been administratively determined that it will
facilitate the prosecution of the war, terminate contracts for the
convenience of the Government by entering into supplemental
agreements-providing for negotiated lump sum settlements in any
of the cases stated in paragraph 7 of the basic communication.
Likewise and upon the same condition, the Chief of Ordnance may
enter into such supplemental agreements when so authorized by
the Secretary of War." 31
The Judge Advocate General quoted from an opinion of the
Attorney General,32 who had already ruled on the point, as follows:
"In passing the First War Powers Act, the Congress desired
to enable you [ the Secretary of War], and the contractors who
supply you with war materiel, to revise and modify existing arrangements so as fo meet the countless dislocations and uncertainties caused by changes in weapons, in strategy, in the economy,
in the availability of commodities, and other variables. The extreme scope of the power given by Title II to 'Modify' and
'amend' contracts was explicitly recognized in the debate in the
Senate. (See Cong. Rec., V. 87, p. 9839). Title II must be.given
an interpretation which will carry out the obvious intention of its
framers.
·
"In particular, the language of the act respecting 'amendments
or modifications of contracts . . . without regard to the provisions
.of law relating to the making, performance, amendment, or modification of contracts,' would be largely meaningless if it did not
include the power to settle claims and release obligations in favor
of or against the United States arising either in connection with
the original contract or as a result of a modification or amendment
thereof. It is clear that these powers of settlement and release
are not in any wise denied to you by the provisions of the Act of
June 10, 1921, 42 Stat. 24,33 or by the provisions of section 1 of
Title I of the First War Powers Act." 34
. 31 Memorandum _for the Judge Advocate General, SPJGC 164, September 16,
1942. (Italics supplied).
32 40 Op. Atty. Gen., No. 53, (1942); II L.W. 2280. Reported in S. Hearings
on S. 1268, S. 1280 and S. J. Res. 80, 78th Cong., 1st sess., 1943, Part 5, pp. 360365. (Committee on Military Affairs).
88 Budget and Accounting Act of June IO, 1921, c. 18; 42 Stat. L. 20 at § I;
31 U.S.C.A. § 1.
.
34 The section referred to is a proviso reading as follows: "Provided further, That
no redistribution of functions shall provide for the transfer, consolidation, or abolition
of the whole or any part of the General Accounting Office or of all or any part of its
function." Act of December 18, 1941, c. 593; 55 Stat. L. 838. See discussion infra
on this point.
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Thereafter, on October 9, 1942, contracting officers of the Ordnance Department were advised that the "Secretary of War has made
the administrative determination that negotiated settlements upon termination for the convenience of the Government when agreed to by
the contractor will facilitate the prosecution of the war effort and the
amendment of existing contracts to provide for such settlements has
been authorized under the provisions of the First War Powers Act and
Executive Order No. 901 I. Existing contracts may therefore with the
contractor's consent be amended so as to include provisions set forth
in paragraph 1" (i.e. settlement by negotiation). Forms to effectuate
the policies so laid down were promulgated at the same time.
At the same time, instructions were given pertaining to audit procedure to be followed upon termination. The auditor was directed to
conduct his audit in a manner which protects the Government's interests. He was further directed that in those classes of cost where
there is ordinarily no question of allowability, test checking could be
employed to a relatively great extent but, where allowability was less
clear, there must be a more intensive review. "Special attention must
also be given to items whi.ch are large in amount, uncommon in nature,
or which because of other circumstances appear particularly to concern
the Government's interests."
On November 19, 1942 (Revision 6 to Procurement Regulations),
an amended termination article 35 consistent with the theory of settlement by negotiation, was published. The principal changes effected
therein were as follows:
( 1) Paragraph ( c) provided for a negotiated settlement of "such
sum as the contracting officer and the contractor may agree by supplemental agreement is reasonably necessary to compensate the contractor
for his costs, expenditures, liabilities, commitments, and work in respect
to the uncompleted portion of the contract. . . ." A reasonable allowance for anticipated profit with respect to the uncompleted portion
of the contract was to be included in this sum.
( 2) Paragraph (a) was amended to provide for the sale by the
contractor of property, title to which would be transferred to the Government as part of the termination procedure at a price to be approved
by the contracting officer. The sum so realized was to be used to reduce
the amount payable by the Government to the contractor.
85
On May 6, 1943, the Detroit Ordnance District secured authorization under
the First War Powers Act and Executive Order No. 9001 to amend 84 terminated
contracts to insert the revised article.
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(3) Paragraph ( e) permitted a negotiated settlement of the _amount
due (a) for protecting Government property after termination, and
(b) for such other expenditures and costs as might be necessary to settle
the contract.
(4) By paragraph (i), with the approval of the contracting officer,
partial payments could be made to the contractor (a) on account of
amounts due him, or (b) on account of proposed settlements of outstanding obligations or commi~ments to be made by the contractor.
( 5) Paragraph ( l) made termination under the termination article
mandatory, and put at rest the possibility of termination under the
"Delays-Damages" article 36 "if such termination is simultaneous with
or part of or in connection with a general termination of war contracts . . . unless the contracting officer finds that the defaults of the
contractor ( l) have been gross or willful and ( 2) have caused substantial damage to the Government." 37
•
.
Thus, the War Department's answer to the lengthy and cumbersome procedure by formula was the adoption of a contractual provision
by which the parties agreed that any sums due by reason of termination
would be ascertained by negotiation and evidenced by a supplemental
agreement which would be in the nature of an accord and satisfaction,
said agreement to be final and conclusive upon the parties. In the
event the parties could not agree upon such sum, then a formula settlement was to be used as a last resort.88
LEGAL AUTHORITY TO EFFECT SETTLEMENT OF WAR CONTRACTS BY
NEGOTIATION WITHOUT REVIEW BY INDEPENDENT GovERNMENT
AGENCIES

That the procuring· agencies have the power to settle contracts
under the First War Powers Act and Executive Order No. 9001 89
seems to be clear. The question appears to have been settled in 1875
88

Appendix B.
Footnote PR I 5-310; C.C.H. WAR LAw SERVICE, 1f 23,564.
38
Appendix B-paragraph ( d).
89
Though title II of the First War Powers Act of December 18, 1941, c. 593;
55 Stat. L. 838 at § 201 confers upon the President the power to authorize any
department or agency of the Government exercising functions in connection with the
prosecution of the war "to enter into contracts and into amendments or modifications
of contracts ••. whenever he deems such action would facilitate the prosecution of the
war," it is silent on the specific question of .settling or terminating such contracts.
Notwithstanding this fact, in delegating the powers so conferred upon him, the President, by paragraph 3 of Executive Order No. 9001, declared "th'.e War Department,
the Navy Department, and the United States Maritime Commission may by agreement
modify or amend or settle claims under contracts." (Italics supplied).
37
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when the case of United States 'U. Corliss Steam Engine Company 40
was decided. The Corliss Company had two contracts with the Navy
Department for the construction of steam engines. After work began,
the department notified the contractor not to proceed. Thereupon, the
contractor offered to take all the machinery in its then uncompleted
state and $150,000 in,full settlement, or to deliver all the unfinished
machinery to the Government for $259,068.40. The latter proposition
was acceptable to the Navy Department but, there being no appropriation, the department gave the Corliss Company a certificate of indebtedness pending the passage of an appropriation bill by Congress.
Some time later the department demanded the return of the certificate,
Congress having ordered the department not to pay the claim until
there was deducted from the agreed amount whatever sum it would
have cost the company to complete the contract. The company refused
to return the certificate and instituted suit in the Court of Claims to
recover the full amount of the certificate. The Court of Claims entered
a judgment in favor of the company for the full amount of the certificate. Said the court:
" ... There is no allegation that the Department was ignorant
of the facts of the case, or that the claimant was guilty of any
fraud, misrepresentation or other wrong; but, on the contrary,
it is singularly clear and unquestionable that every fact was known
to both parties, and that the whole transaction was unaffected by
taint or infirmity. If such a settlement, accompanied by the giving
up by one, and the taking possession by the other, of the property
involved, cannot be judicially maintained, it would seem that no
settlement by any contractor with the Government can be considered a finality against the Government.... When the Government assumes the position of a contractor with a citizen, it comes
under all the obligations and liabilities of an individual, and must
abide by its own acts and agreements, with the added obligation,
because it is a Government and more powerful than any individual, to deal with the individual in the strictest fairness and
justice. It is to hold the Gover:nment to its contracts with th~
citizen, and to give the latter full redress for any breach of such
contracts, that this court was established." 41
An appeal was taken to the United States Supreme Court and the
decision was affirmed. The reasoning of the court is fully stated as
follows:
'
40
41

91 U.S. 321 (1875).
Corliss Steam-Engine Co. v. United States,

IO

Ct. CI. 494 at 501-502 (1874).
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"The duty of the Secretary of the Navy, by the act of April

30, 1798, creating the Navy Department, extends, under the
orders of the President, to 'the procurement of naval stores and
materials, and the construction, armament, equipment, and employment of vessels of war, as well as all other matters connected
with the naval establishment of the United States.' I Stat. 553.
The power of the President in such cases is, of course, limited by
the legislation of Congress. That legislation existing, the discharge of the duty devolving upon the secretary necessarily requires him to enter into numerous contracts for the public service;
and the power to suspend work contracted for, whether in the
construction, armament, or equipment of vess~ls of war, when
from any cause the public interest requires such suspension, must
necessarily rest with him. As, in making the original contracts, he
must agree upon the compensation to be made for their entire
performance, it would seem that, when those contracts are suspended by him, he must be equally authorized to agree upon the
compensation for their partial performance. Contracts for the
armament and equipment of vessels of war may, and generally
do, require numerous modifications in the progress of the work,
where that work requires years for its completion. With the improvements constantly made in ship-building and steam-ma-chinery and in arms, some parts originally contracted for may have
to be abandoned, and other parts substituted; and-it would be of
serious detriment to the public service if the power of the head of
the Navy Department did not extend to providing for all such
possible contingencies by modification or suspension of the contracts, and settlement with the contractors.
"When a settlement in such a case,is,made upon a full knowledge of all the facts, without concealment, misrepresentation, or
fraud, it must be equally binding upon the government as upon
the contractor; at least, such a settlement cannot be disregarded
by the government without restoring to the contractor the property surrendered as a condition of its execution.42
"But aside from this general authority of the Secretary of the
Navy, under the orders of the President, he was, during the
42
However, the Government is not bound by payments made by its agents under
improvident settlement agreements made with war contractprs upon the cancellation
of a contract, but may sue to recover anwunts improperly paid under mistake of fact
or of law. United States v. Sutton Chemical Co., (C.C.A. 4th, 1926) I I F. (2d) 24.
The Government is entitled to recover an overpayment made in final settlement, where
such overpayment was due to an error in computation. Anderson v. United States,
(C.C.A. 9th, 1941) 123 F. (2d) 13. See also: United States v. Kraus, (C.C.A. 7th,
1932) 61 F. (2d) 886; Dayton Airplane Co. v. United States, (C.C.A. 6th, 1927)
21 F. (2d) 673.
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rebellion, specially authorized and required by acts of Congress,
either in direct terms or by specific appropriations for that purpose,
to construct, arm, equip, and employ such vessels of war as might
be needed for the efficient prosecution of the war. In the discharge
of this duty, he made the original contracts with the claimant.
The completion of the machinery contracted for having become
unnecessary from the termination of the war, the secretary, in the
exercise of his judgment, under the advice of a board of naval
officers, suspended the work. Under these circumstances, we are
of opinion that he was authorized to agree with the claimant upon
the compensation for the partial performance, and that the settlement thus made is binding upon the government." 48
The Corliss case was followed in Ohio Savings Bank & Trust Co.
v. Willys Corporation 44 which, because of its factual situation, is related
in some detail. In November 1917, the Duesenberg Motors Corporation was manufacturing engines in a plant in New Jei:sey. It contracted
with the United States to furnish the necessary organization, plant and
facilities including increased facilities necessary to produce five hundred
Liberty Motors. The contract contained a provision allowing the Government to terminate the same before performance if the public interests so required, upon the giving of a certain notice, in which event
the contractor would be entitled to reimbursement for all expenditures
received plus the agreed fixed profit on articles completed plus the
cost of material on hand and the cost of manufacture of unfinished
articles. It further appeared that this contract was modified by eight
supplemental agreements; that, instead of produ~ing five hundred
Liberty Motors, by virtue of the supplemental agreements, the contractor was to produce two thousand motors of a Frerich design; that
these changes necessitated the doubling of the size of the contractor's
plant and moving of a plant from New York to Elizabeth, New Jersey,
and that more than a thousand alterations were made in the engineering
design before production got under way.
After four motors were built, the Armistice was declared and negotiations undertaken for the winding up of the contract by a further
supplemental agreement. In reaching this agreement, the procedure
then in effect required the approval of the Claims Board of the Air
Service, which after consideration forwarded the proposed settlement
48

United States v. Corliss Co., 91 U.S. 321 at 322-323 (1875). (Italics sup-

plied).
44

(C.C.A. 3rd, 1926) 16 F. (2d) 859.
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to the War Department Claims Board, which reopened negotiations
and obtained an abatement of the settlement amount of some $350,000.
Thereafter, the contracting officer was authorized to execute the settlement agreement, which he did on August 14, 1919. In August 1922,
after the , contractor had gone through a reorganization and was in
the hands of a receiver, a claim was asserted by the Government seeking to recover upwards of $1,500,000. The district court referred the
matter to a special master to hear and determine and state an account.
He did so, stating an account that showed the contractor owed the
Government some $92,000. The district court held, however, that
the settlement agreement was just and fair and free from fraud or
other infirmity and could not be set aside. On appeal to the Circuit
Court of Appeals, thi~ conclusion was upheld. 45
Hence, the First War Powers Act, in conferring the power upon
the President to authorize any department "to enter into contracts and
into amendments of contracts heretofore or hereafter made," in the
light of the Corliss case, included the power to agree upon the terms
and conditions of partial performance and, in the event of termination,
to agree to pay a sum certain for 15uch partial performance. In negotiating a supplemental agreement predicated upon a contractual provision to do so, the procuring agencies exercise their virtually unlimited ·
powers to contract. As a matter of fact, under the circumstances present,
the basic contract need not provide for such termination provisions.46
No doubt, this analysis led to the adoption of the theory of the
negotiated lump sum settlement and to a vigorous program to amend
executed contracts to conform to this policy. By the publication of
PR 15 and a Termination Accounting Manual (hereinafter cited ·as
T.A.M.), contractors and interested Government personnel were advised of the procedure adopted by the War Department to secure a
fair and equitable settlement of terminated contracts within the shortest
45 See also: United States v. Newport News Shipbuilding and Drydock Co.,
(C.C.A. 4th, 1910) 178 F. 194 at 202; 40 Op. Atty. Gen., No. 53, August 29, 1942,
II L. W. 2280 (1942); S. Hearings on S. 1268, S. 1280 and S. J. Res. 80, 78th
Cong., 1st sess., 1943, Part 5, pp. 360-365 (Committee 01_1 Military Affairs); SPJGC
I 64, September I 6, I 942.
46 This is the view of the Attorney General. He testified before the Senate Committee as follows: "Even in the absence of the termination provisions which I have
mentioned, I think it clear that the contracting agencies have the power to negotiate
with their contractors for the termination of contracts and the settlement of the rights
and obligations of the parties thereunder." S. Hearings on S. 1268, S. 1280 and S. J.
Res. 80, 78th Cong., 1st sess., 1943, Part 5, p. 343. (Committee on Military Affairs).
He then cited United States .v. Corliss Steam Engine Co., cited supra, note 40.
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time consistent with the protection of the public interest. Thus, at
section 15-rn7.1, it is said: "The Chief of any technical service,47 • • •
without approval of higher authority, may amend any lump sum
contract, even after the giving of notice of termination, to insert therein
the standard termination articles set forth in paragraphs 324 (lump
sum supply contracts) and 324.1 (lump sum construction contracts),
whichever is appropriate in the particular case. Such amendment will
take place wherever possible prior to giving formal notice of termination."
If the contract could not be amended prior to or after notice of
termination to include the standard article, but the contracting officer
and the contractor reached an agreement upon a negotiated basis, the
PR's direct the contracting officer to amend the contract and e:ffect the
settlement by separate supplemental agreement. 48
The requirements of documentary evidence applicable with respect
to cost-plus-a-fixed-fee contracts are, by section I rn5-T.A.M., declared
inapplicable to fixed price supply contract termination settlements. No
such documentary evidence need be submitted to the disbursing officers.
Moreover, auditing was directed to be reduced to a minimum con-sistent with protecting the interest of the Government. Whenever possible, reliance was to be placed on reviews rather than detailed audits.
In the event an audit appeared to be necessary, it was to be carried out
in accordance with the principles of selective auditing. 49
However, in every instance, at least an office review by qualified
accounting personnel must be made of each statement and settlement
proposal submitted by a contractor in connection with a lump sum
supply contract termination. 50 Beyond that, the nature of the accounting examination to be required in each individual case will be determined by the contracting officer or his duly authorized representative. 51
The report of such accounting personnel is not controlling but simply
provides assistance to the contracting officer in connection with the
47
By PR 15-150; C.C.H. WAR LAw SERVICE, 1f 23,518.05 "the term 'Chief
of a Technical Service' includes the Chief of any one of the technical services of the
Army Service Forces, the Commanding General, Army Air Forces, and the Commanding General of Army Service Command." By OPI 15,101.2; C.C.H. WAR LAw
SERVICE, 1f 25,138 the Chief of Ordnance delegated this authority to amend to
contracting officers.
48
PR 15-310 (5); C.C.H. WAR LAw SERVICE, 1f 23,564.
49 TAM II06.1; C.C.H. WAR LAW SERVICE, ,r 6506.
GO PR I 5-424.1; C.C.H. w AR LAW SERVICE, ,r 23,645.05.
Sl PR 15-424; C.C.H. WAR LAW SERVICE, 1f 23,645.
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determination of the appropriate amount of the settlement. 52 The PR's
further provide that the negotiation conferences should be attended by
legal, accounting, technical, property disposition and such other advisers
as the contracting officer deems advisable. His own participation 53 in
such conferences is a matter in his own discretion. 54
While these developments were in process, other branches of the
Government had the problem of contract terminations and reconversion
under serious consideration. Congressional committees were actively
engaged in studying, discussing and analyzing the manifold questions
confronting contractors and the country 55 to the end that constructive
· legislation, if necessary, be enacted. Businessmen of broad experience
and Government officials of the highest rank were invited to testify in
order that these committees might be fully and fairly informed. The
testimony before the committees demonstrated unanimity of thought,
on the part of both Government and industry, that settlements should
be accomplished in the shortest time possible and upon a fair and equitable basis, but there was a difference of opinion as to the method of best
accomplishing that purpose. In particular, the Comptroller General
challenged the procedure undertaken by the War Department to accomplish such final and conclusive settlements without review by the
General Accounting Office.
This divergence in opinion came to the fore when the Comptroller
General, on September 20, r943, replied to an invitation of Senator
Murray to comment on a proposed bill "to facilitate the termination of
war production contracts and subcontracts, establish contract termination
policies, and for other purposes." 56
•
PR 15-532; C.C.H. WAR LAw SERVICE, 1f 23,719.
PR 15-534; C.C.H. WAR LAw SERVICE, 1f 23,721.
54
The Undersecretary of War described the position of the contracting officer in
these words: "The Government must act through an individual. One person must sign
a contract. In the War Department and in other Government departments, the person
whose name is on the contract representing the Government is known as the contracting
officer. But except for small day-to-day purchases, the decision as to who shall get the
contract and at what price and under what conditions is made only after careful study
by men trained in many specialized fields. ·And this same procedure is true when a
termination agreement is to be made." S. Hearings on S. 1268, S. 1280 and S. J.
Res. 80, 78th Cong., 1st sess., 1943, Part 5, p. 3·02. (Committee on Military Affairs).
55
Id. See also H. Hearings on H. R. 3022, 78th Cong., 1st sess., 1943, Part 2.
(Committee on Military Affairs). Part 2 is dated October 15, 18, 19, 21, 25, 26 and
27. The hearings are headed "Authorizing the Secretary of War to use Funds for
Adjustment of Contracts."
56 S. Hearings on S. 1268, S. 1280 and S. J. Res. 80, 78th Cong., 1st sess., 1943,
Part 4, p. 234. _(Committee on Military Affairs).
52

58
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Mr. Warren declared the bill objectionable 51 for the reasons,
among others, that the intention of the bill "is to make mandatoryrather than discretionary-the payment, within 30 days, by the Federal
department or agency concerned of at least 75 per cent of the amount
claimed by a contractor or subcontractor : . . [without] an examination
of the merits of the ... claim"; that failure to permit recovery by seto:ff
or counterclaim of overpayments made would jeopardize the rights of
the United States; that "in view of the large number of claims which
likely would be filed upon the termination of contracts-especially at
the t~rmination of the war-the administrative departments-particularly the War, Navy and Treasury Departments-will be unable in
many cases, solely because of administrative reasons, to make the minimum payment provided for in the bill within the 30-day period specified." He further stated that though terminations were presently occurring, the main problems and situations which the proposed bill was
designed to meet would not arise until the cessation of hostilities. The
Comptroller General then declared that any bill which was finally enacted must make express provision to insure that the interests of the
United States would be adequately protected.
"In this connection," he said, "I have noticed a growing tendency
on the part of some administrative departments and agencies, by means
of regulations or contract provisions, to vest in contracting officers or
their representatives final authority to adjust and settle claims against
the United States in derogation of the authority and jurisdiction vested
51
Among other things, the bill provided:
"Sec. 2. Every Federal Department and agency, which at any time hereafter, terminates or cancels in part or whole any contract placed pursuant to authority granted
under section 201 of the First War Powers Act shall, within thirty days after the
filing of a demand therefor by the contractor, pay to the contractor not less than 75
per centum of the amount certified by him in accordance with section 3 to be due
on such contract. Every such department and agency shall also, within thirty days
after the filing of a demand therefor by the holder of any subcontract directly or
indirectly related to such a Government. contract, which subcontract has been canceled or terminated as a result of termination of the Government contract, pay to
such subcontractor not less than 7 5 per centum of the amount certified by him • • •
to be due on the subcontracts; and upon such payment, the Government shall succeed
to all the rights of the subcontractor under such subcontracts, to the extent of the
payment••••"
"Sec. 4. If any payment under section 2 exceeds the amount actually due, as
finally determined, in respect of which the payment was made, the excess shall be
deemed a loan to the person receiving the payment, payable on demand, with interest
at 6 per centum per annum for the period beginning with the date of the payment and
ending with the date on which the excess is repaid." Quoted from id. at pp. 234-235.
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in the General Accounting Office by the Budget and Accounting Act
0{ 1921, 31 U.S.C. 41. Usually such administrative action purports to
be pursuant to the First War Powers Act, 1941 (55 Stat. 838), and
other wartime legislation. However, it is my opinion-and I am sure
that such opinion is shared by the members of your Committee and by
the Congress-that, in the enactment of the First War Powers Act and
other wartime legislation, there was no intention by the Congress to
divest the General Accounting Office of the· authority and jurisdiction
vested in it. On the contrary, section 1 of the First War Powers Act,
authorizing the President to redistribute functions among executive
agencies as he may deem necessary, provides expressly that- ' ... no
redistribution of functions shall provide for the transfer, consolidation,
or abolition of the whole or any part of the General Accounting Office
or of all or any part of its function.' " 58
He then called attention to PR 324 and to PR 15 and stated that
"the intent of the regulation is to make the determination of the contracting officer, as to the amount to be paid to the contractor, final and
conclusive on thJ Government, and to provide that such determination
is not to be reviewed by the_ disbursing officer or by the General Accounting Office. . . . Such a procedure is wholly insufficient to protect
the interests of the United States."
'
The Comptroller General did recognize that "the contracting
agencies of the Government have authority to terminate contracts and
to enter into agreements with contractors as to the basis for determining
the amount to be paid the contractor in the event of such termination," 59 but proposed that there be incorporated into any proposed

1

58

Id. at pp. 237-239. The language Mr. Warren quotes was offered by Senator
Taft as an amendment from the floor. 87 CoNG. REc. 9845 (1941). There appeared
a possibility that the functions of the General Accounting Office might be transferred to
another department notwithstanding the fact that the General Accounting Office is an
agency of Congress and not of the Executive Branch of the Government.
59
This statement was clarified in the Comptroller· General's testimony before the
Committee on Military Affairs in H. Hearings on H. R. 3022, 78th Cong., 1st sess.,
1943, Part 2, p. 200. "I say that they do have the right to terminate contracts under
the War Powers Act, to issue regulations and to make -final settlements. What I am
doing is presenting this ~atter today to the Congress because I think it is of such vital
importance that you yourselves should legislate on it rather than to be bound by some
inefficient contracting officer." This was followed by a letter to- Senator Murray on
October 23, 1943, in which he stated: "It is well established that when the public
interest requires such action a contracting officer may terminate a contract which he
was authorized to make and that he may, by a provision in the contract or by a supplemental co.ntract, agree with _the contractor upon the compensation to be paid as a
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legislation a provision that final settlement of terminated contracts be
made by the General Accounting Office after "proper audit and review"
by that office.
The War Department was quick to pick up this challenge to the authority of the procuring agencies to effect final settlements of terminated
contracts. ln a letter dated October 8, I 943 addressed to Senator
Murray, the Undersecretary of War sharply disagreed with the conclusion of the Comptroller General that there was no pressing need for
legislation. The number and monetary value of the terminated contracts bore witness to the urgency of the legislation. "The real question
presented by the Comptroller General is whether the power conferred
upon the procurement agencies by existing legislation should now be
withdrawn." 60 After declaring that the privilege of termination at the
convenience of the Government is an extraordinary one, the Undersecretary of War pointed out that "Failure to make prompt and final
determination of the amounts due in such cases deprives contractors of
the capital required for the production of items needed for the prosecution of the war.... In view of the extremely large volume of terminations which will then take place, there is grave danger of economic
stagnation which will prevent the re-employment of those millions who
have been discharged from the Army and released from wartime jobs.
The cost to the Nation of such a disaster is dreadful to contemplate." 61
Judge Patterson called attention to the fact that under PR I 5 the
contracting officer would have "the advantage of adequate legal, accounting and engineering assistance to the end that every necessary
check be made to insure that the contractor receives no more than a
proper payment in accordance with the terms of his contract. . .. The
War Department feels strongly that the enactment of the requested
legislation would not only create confusion in current and future
terminations, but would create a present obstacle to war contracting and
result of the termination. • . . Hence when there is such a settlement agreement and
the disbursing officer makes payment thereunder the audit function of the General
Accounting Office with respect thereto consists merely of seeing whether the payment
as made is in accordance with the agreement-the agreement itself being final and
conclusive in the absence of any indication of fraud or such gross error as to impute
fraud-and this is what the present regulations and procedures of the War Department
-and probably other agencies--contemplate under existing law."
60
S. Hearings on S. 1268, S. 1280 and S. J. Res. 80, 78th Cong., Ist sess., 1943,
Part I, p. 79. (Committee on Military Affairs).
61
Id. at 80.
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war production and would impede the prompt conversion of industry to
peacetime production at the end of the war." 62
Thereafter, on October 5, 1943, the Undersecretary of War appeared before the House- Military Affairs Committee and made a complete statement of the views of the War Department on the matter of
contract terminations. After describing the size and complexity of the
task, Judge Patterson stated that the program of the department was
directed first, to attain the fair and final adjustment of cancelled contracts ~t the earliest moment consistent with ad~quate protection of the
Government interest, and second, to secur~ adequate means for interim
financing of contractors whose contracts have been terminated. 63 In
order to secure the first objective, the following principles must be
adopted:
"1. Termination adjustments must be effected by negotiated agreements.
"2. The negotiations must be final and not subject to reopening by
any independent agency, except for frau,d.
"3. J'he negotiations must be conducted by the procurement
agencies." 64

.

r

The Undersecretary discussed the foregoing .principles at length
declaring that negotiation does not mean that settlements are made
without proper information. Though adequate data is needed, its detail and precision are of the sort which a businessman would require
to satisfy himself that he had reached a fair settlement. Matters of
judgment were to be decided on the same practical basis on which
commercial business is ordinarily conducted. But, to be useful, negotiated settlement must be final and not subject to revision by any other
agency except for fraud. Judgment cannot be audited, and to permit
another agency to reopen the settlement for reasons other than fraud
would "rob the original settlement of any real significance." Th~ lack
of finality would deter both the contractor and contracting officer from
taking necessary action for a prompt settlement. Moreover, the problems of termination are so related to procurement that to attempt to
separate them during the war would impede the acquisition of materiel.
62
Id. at 80-81. Much of this.letter is predicated on the thought that the Comptroller General was challenging the legality of the War Department in effecting
-negotiated lump sum settlements. That he was not doing so is shown conclusively by
note 59, supra.
·
68
This phase of the problem is not discussed in this paper.
6
~ H. Hearings on H. R~ 3022, 78th Cong., 1st sess., 1943, Part 2, pp. 145-159,
quoted at 147-148 (Committee on Military Affairs).
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This, however, did not mean that divergence as to basic policies and
procedures of the procuring agencies should be permitted and steps
had already been taken with the approval of the Director of War
Mobilization to secure uniformity.il 5 It was his considered judgment
that, under the rules and regulations established by the War Department, the interests of the Government were adequately protected.
Even with simple and efficient procedure and expeditious administration, the termination and settlement of the enormous volume of contracts would require a considerable period of time after the war.il 6
The views of the Comptroller General, Hon. Linsay C. Warren,
were fully expressed before the House Military Affairs Committee on
October 18, 1943.01 He recognized the right of the procuring agencies
to terminate contracts and make final settlements, though his letter of
September 20, r 943 had been couched in language which made his
position on this point uncertain. 68 However, the regulations by which
the War Department proposed to finally settle terminated contracts
''have all the appearance of being put forward by special pleaders for
industry in disregard of the Government and those other citizens who
are paying the Government's bill. . . . They u'nctiously state that the
Comptroller General is entitled to a copy of the termination settlement
agreement, and that he is also entitled to have any payment under the
settlement agreement supported by a voucher and documents showing
that the contractor has complied with his part of the settlement agreement. With such a record the General Accounting Office would become
a mere rubber stamp in accepting the determination of the contracting
officer." 69
The Comptroller General charged that a large number of contracting officers are of proven inefficiency and incapacity.10 Mr. Warren then
proceeded to a discussion of 2 70 cases pulled "at random" to give the
committee "some idea as to just how many contracting officers are doing
their job." The cases represented collections and disallowances made
Id.
Judge Patterson testified that the General Accounting Office would not clean
up the job (of settlement) for twenty years. Id. at 160. It was currently taking contractors four and two-tenths months to submit a statement. After that, approximately
three and a half months elapse in making the settlement. This delay is due primarily
to the fact, that both the Government and the contractor are going through an educational process. Id. at 169, 170.
67
Id. at 183-268.
68
Id. at 220. See note 59, supra.
69
Id. at 191-192.
70
Id. at 193.
65

66

'
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by,the General Accounting Office under cost-plus-a-fixed-fee contracts
after allowance by contracting officers. Said the Comptroller General:
(

"And these are the contracting officers who the War Department insists must have the final and conclusive authority to negotiate contract termination settlements.
"You should not permit the war contracting agencies to make
final settlements of war contract termination claims. There should
be a review of such large and important settlements by an ind7pendent agency....
"I now urge this committee to immediately pass a resolution:
"r. Calling upon war contracting agencies to, at once desist
from entering into termination agreements and inserting termination clauses in any contract until the Congress has the opportunity
to legislate on the subject.
"2. That this committee report out and secure the passage of a
bill providing for contract-termination legislation equally fair to
contractors and the Government, with such independent check ~s
Congress desires." 71
'

The Undersecretary of War promptly replied to these serious
charges. 72 The facts, said he, are the best answer to the allegations
made. Those facts were as follows:
r. The General Accounting Office has made no exceptions to 99.95
percent of the vouchers submitted to it by the War Department for
audit in the four months ending with August r943. The majority of suspensions by the General Accounting Office are merely temporary, until
further supporting documents are submitted, and do not involve any
real questions as to the propriety of the payment.
'
2. Aside from items called to its attention by the War Department,
disallowances by the General Accounting Office have currently totalled
less than ten cents per $r,ooo of expenditures under War Department
contracts.
,
3. Ninety percent of the money amount of the 270 cases submitted by the Comptroller General represents either items subsequently
allowed by him, or items brought to light by the War Department
itself in its regular audit, which were in the process of correction before
coming to the Comptroller General's attention.
Judge Patterson then proceeded to refute the allegations made by a.
71

72

Id. at
Id. at

218-219.
251-260.
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case analysis of the matters 78 upon which the Comptroller General
rested his charges that Army officers were "inept and inefficient," and
concluded by reiterating the opposition of the War Department to "the
proposals of the General Accounting Office only because we are sure
that they are not ultimately in the public interest." 74
These conflicting views were placed before the Senate Committee
also. Before these committees, there appeared the Undersecretary of
the Navy, 75 and the Chairman of the Maritime Commission,76 who supported the views of Judge Patterson. These were also the views of the
Chairman of the Contract Termination Committee of the Automotive
Council for War Production,77 and others.
From the full and open discussion before these committees, the following action resulted:
First: On January II, 1944, the Joint Contract Termination Board
appointed by the Director of War Mobilization recommended the
adoption of a uniform termination article to be placed in fixed price
supply contracts by the procuring agencies which provided for a negotiated final lump sum settlement upon termination of such contracts.
This was adopted.
Second: On February II, 1944, Senator Murray 78 introduced a
bill in the Senate of the United States "to provide for the settlement of
claims arising from terminated war contracts, and for other purposes."
Section 6 (b) of the proposed act reads as follows:
"Subject to regulations of the Director, any contracting agency
may settle any termination claim under any war contract by agreement with the war contractor or by determination of the amount
due on the claim without such agreement, or by any combination
of these methods. Where any such settlement is made by agree78 General Carter testified that in October I 942 the Comptroller General had
outstanding against the War Department 20,000 suspensions. By September 1943,
the total number of outstanding suspensions w.is approximately 500(?, "In the last I 8
months there have been only 235 formal suspensions issued by the ComRtroller General
against cost-plus-a-fixed-fee contracts." Id. at I 66.
u The Comptroller General again appeared before the House Committee on
Military Affairs on October 26, 1943, and challenged the accuracy of the statements
made by the Undersecretary of War as "facts" and placed a copy of PR I 5 in the
record. Id. 512-623.
.
75
S. Hearings on S. 1268, S. 1280 and S. J. Res. So, 78th Cong., 1st sess; 1943,
Part 4, p. 265. (Committee on Military Affairs).
76
Id. at Part 3, p. 176.
77
Mr. James H. Marks, H. Hearings on H. R. 3022, 78th Cong., ISt sess., 1943,
Part 2, p. 490. (Committee on Military Affairs).
78
For himself and Senator George. S. 1718, 78th Cong., 2d sess., 1943, p. 7.
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ment, it shall be final and conclusive and shall not be reopened,
annulled, modified, set aside, or disregarded by any officer, employee, or agent of the United States, or in any suit, action, or proceedings, except ( r) to the extent otherwise provided by the terms
of the settlement; (2) for fraud; (3) upon renegotiation to eliminate excessive profits under the Renegotiation Act, unless exempt
or exempted thereunder; or (4) by mutual agreement. Where
any such settlement is made by determination without agreement,
it shall likewise be final and conclusive to the same extent, unless
the war contractor appeals, submits to arbitration, or brings suit in
accordance with section r3 of this Act." 79
Section r6 of_ the proposed ~ct provides:
"The General Accounting Office is authorized to examine all
records of any contracting agency relating to the settlement of any
termination claim after the final settlement of such claim. Any
other provision of law notwithstanding, the function of the General Accounting Office with respect to any termination settlement
made, authorized, ratified, .or approved by a contracting agency
shall be confined to an examination of the records of the contracting agency for the purpose. of determining ( r) whether the settlement payments to the war contractor were made in accordance with
the terms of settlement, and ( 2) whether such records or other information warrant a reasonable belief that the settlement was
induced by fraud ...." 80
It is submitted that this determination to negotiate final settlements is sound and in accordance with customary business· procedures.
In view of the very nature of the problem, any other decision would
appear to be untenable. But the Undersecretary of War, after stating
the steps which would be taken by the Government ( see infra) prior to
arriving at an agreement, summarized the whole matter very neatly,
as follows:
"In view of the care with which we are checking all claims on
termination, it is very difficult to see where the addition of another
check by a different group of accountants from the General Accounting Office would add to the protection of the Government,
unless this addition is based on the assumption that one group of
79
The proposed act, S. i718, 78th Cong., 2d sess., 1943, establishes an "Office of
Contract Settlement" which is to be headed by a "Director of Contract Settlement."
"The Director may prescribe regulations to carry out any of the provisions of this Act,
and shall be binding on any Government agency to the extent that it is subject to
this Act." Id., § 4(c), p. 5.
so Id., § 16, pp. 25-26.
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Government accountants is more honest than another-an assumption that I have not heard offered." 81
THE NEW ARTICLE-TERMINATION AT THE OPTION OF
THE GOVERNMENT

82

It has already been shown that the War Department had adopted
a uniform termination article, for use in fixed price supply contracts, as
early as September 16, 1941 and thereafter amended on November 19,
1942.88 Other Government procuring agencies had termination articles which differed in certain respects. 84 It had long been recognized that a uniform termination article and procedure thereunder,
if adopted by all services and accepted by all contractors, would
be most advantageous. Operating under the legal requisites of the same
contractual undertaking, the task of becoming familiar with governmental requirements would be immeasurably lessened. 85 It might also
be possible to settle terminated contracts on a plant-wide or company
basis rather than an individual contract basis. 86 The rights and duties of
the parties would be more susceptible of exact ascertainment.87
81
S. Hearings on S. I 268, S. I 280 and S. J. Res. 80, 78th Cong., 1st sess., I 943,
Part 5, p. 306. (Committee on Military Affairs).
82
Appendix C.
83
Appendix B.
84
See, for example, termination article for the Navy Department, Bureau of
Supplies and Accounts, C.C.H. WAR LAW SERVICE, 1f 16,051. See also S. Hearings
on S. 1268, S. 1280 and S. J. Res. 80, 78th Cong., 1st sess., 1943, Part 1, pp. 22-34.
85
Contractors argue that they deal with one party-the Government. Hence,
differing requirements or procedures of the various procuring agencies are a source of
irritation.
86
This could probably be done in a manner similar to the proceedings under
§ 403 of the Sixth Supplemental National Defense and Appropriation Act, 1942, as
amended, commonly known as Statutory Renegotiation. Before the House Committee
on Military Affairs, the Undersecretary of War testified that the War Department was
studying this matter, among others. The problem was presented to the committee in
these words: "Almost all contractors have several contracts or subcontracts, and many
of them have large numbers of such contracts. It seems likely that at the end of the
war it will be convenient to deal with some or all of the contracts and subcontracts of
the same contractor as a unit instead of handling each one separately. This method
would avoid a substantial amount of accounting and allocation among various contracts
and subcontracts. Accordingly, it may be desirable to provide expressly for negotiated
settlements of the contracts or subcontracts of the particular contractor, as a group and
for that purpose to authorize one department or agency to settle contracts made with
another agency." H. Hearings on H. R. 3022, 78th Cong., 1st sess., 1943, Part 2,
p. 157. See PR 15-552; C.C.H. WAR LAW SERVICE, 1f 23,732 for the present treatment of this subject.
87
This thought is expressed by Messrs. Baruch and Hancock as follows: "Manufacturers will benefit from having this termil).ation article in their contracts. It will
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To accomplish this salutary objective, among others, on November
r2, 1943, the Director of the Office of War Mobilization, Hon. James
F. Byrnes, placed Mr. Bernard M. Baruch in charge of a special unit
to deal witp. war and post-war adjustment problems. Mr. John Hancock is associated with Mr. Baruch and is chairman of the Joint Contract
Termination Board composed of representatives of the various departments.
In their letter 88 transmitting the New Article 89 and a statement of
principles on the determination of costs 00 to the Director· of the Office
of War Mobilization, the board acknowledged th~t they had dealt with
only two of the many aspects of contract termination policies. But "the
fact that the termination provisions in Government war-supply contracts are to be simplified and made uniform is an important contribution to and can be described as the first step in ,developing a full set of
clear-cut; workable policies on contract termination; but it is only the
first step." 91 Other aspects of the problem included such questions as
payments and loans, settlement procedures, the keeping of adequate
records and protection of the public interest, subcontracts, appeals, company-wide settlements, disposal of property and the need for legislation. 92
·
By directive of January II, 1944, Mr. Byrnes ordered all procurement agencies to .make the New Article e:ffective. "The termination
article shall be used to the fullest extent practicable in all new war contracts and contractors shall be given the earliest practical opportunity to
have the article included in existing contracts." 93 In. compliance with
this directive, PR 324 was amended, and the insertion of the New
Article in new contracts was made mandatory after February 20, 1944,
except in (a) contracts to be completed in six months or less for an
assure uniform handlipg of their claims by all of the agencies with which they have
contracts; eliminating possible conflict and confusion over varying contract provisions;
it will make for swifter and more equitable settlement, give manufacturers a clear
definition of their rights; reduce litigation.", 90 Corm. REc., No. 2, January 11, 1944,
· at A66.
88
Id. at A66-68.
89
The clause submitted is identified as the "New Article" in the revised PR 324
published January 21, 1944; C.C.H. WAR LAw SERVICE, U22,701. See Appendix C.
00 The statement is specifically incorporated in the article itself. See paragraph
(h), Appendix C. See Appendix D.
91 90_ CoNG. REc., No. 2, January II, 1944, at A66.
92 On February 18, 1944, Messrs. Baruch and Hancock submitted to the director
a comprehensive report on these matters. Its text was not available to the author at this
writing.
98 90 CoNG. REc., No._ 2, January II, 1944 at A67.
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amount of less than $500,000, and (b) contracts for an amount of less
than $50,000 regardless of the date of completion. Inasmuch as it is in
the interest of both contractors and the Government that termination
be effected under a uniform policy, a vigorous policy to secure the
amendment of outstanding contracts to insert the New Article in such
agreements was urged. 94

A. Similarities and Distinctions
Because present contractual undertakings contain the superseded
clause, and more adequately to demonstrate the development of the
termination article, the provisions of the New Article will be compared
at some length with the superseded article.
The New Article is entiµed "Termination at the Option of the
Government"; the article it superseded is known as "Termination for
the Convenience of the Government." The unlimited right of the
Government to terminate at will upon the giving of notice is common
to both articles. 95 Moreover, there are retained two types of settlement:
(1) for the contractor and the Government to agree ;pon a fair, reasonable and final settlement through negotiation, and ( 2.) if such negotiations prove unsuccessful, for settlement through the application of
a specified formula. Both articles require the contractor to take action
in accordance with the notice of termination. However, the New Article more clearly defines the action to be taken and, more important,
makes such action a matter of contractual undertaking rather than
administrative regulation. 96 Under both articles, except as otherwise
directed by the contracting officer, the contractor, after receipt of a
notice of termination, must discontinue all work, the placing of orders
for services, materials, or equipment, and terminate all orders and subcontracts to the extent that they relate to the work affected by the
notice.
Under the New Article, the contractor agrees that, upon termination, he will "assign to the Government, in the manner and to the
extent directed by the contracting officer, all of the right, title and inI

PR 324; C.C.H. WAR LAw SERVICE, 1f 22,701.
95
See: Bushwick-Decatur Motors v. Ford Motor Co., (D.C.N.Y. 1940) 30 F.
Supp. 917, affd. in (C.C.A. 2d, 1940) 116 F. (2d) 675; J. R. Watkins Co. v. Rich,
254 Mich. 82,235 N.W. 845 (1931); Northern Pacific Ry. Co. v. Twohy Bros. Co.,
(C.C.A. 9th, 1938) 95 F. (2d) 220; Randall v. Michelin, 137 Misc. 570,244 N.Y.S.
44 (1930); 12 AM. JuR. 513, § 14.
96
Compare paragraph (a) of Appendix B with paragraph (b) of Appendix C.
9
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terest of the contractor under the orders or subcontracts so terminated." 97 Theretofore, by administrative regulation only,08 procedure
for direct settlement in cases of disagreement between the Government
and a subcontractor was established. So, in the event a prime contractor
was unable to effect a settlement with any one or more of his subcontractors the Government, in a proper case, would assume and agree to
pay the obligation of the prime contractor. The settlement agreement would exclude the obligation of the subcontractor with appropriate provisions requiring the prime contractor to give notice to the
Government of the commencement of litigation and permitting the
Government to assume the defense of such litigation. 99
Under the New Article, the contractor agrees that he will "settle
all claims arising out of such termination of orders and subcontracts
with the approval or ratification of the contracting officer to the extent
that he may require, which approval or ratification shall be final for all
the purposes of this article. . . ." 100 Though not expressed in the
termination article itself, the War Department, by administrative regulation, has here~fore placed primary responsibility upon its contractors
to settle the claims of their subcontractors. Since the termination
charges of subcontractors are paid ultimately by the Government, the
contractor is called upon to review, through his own accounting personnel, the statements presented by his subcontractors and negotiate settlements with them, subject, however, to the approval of the contracting
officer. The prime contractor, in turn, must present the subcontractor's
accounting statements and proposals for settlement, either separately
or as a group, to the contracting officer for approval in connection with
his own settlement, with the prime contractor's recommendation and
certificate 101 evidencing his examination of and satisfaction with the
subcontractor's charge.102 Though the requirement for prior written approval of the contracting officer was formerly found under the formula
provisions,103 since the payment to a subcontractor must, in any event,
be approved by the contracting officer before inclusion in either the
Paragraph (b) (4)-Appendix C.
PR 15-535; C.C.H. Wu LAw SERVICE, 1f 23,722.
.
99 The r~gulations on the point have not been altered to this date. What is the
legal effect of such an assignment? For a discussion on the question of "assignments,"
see: 2 W1u.1sToN, CONTRACTS, ·rev. ed., §§ 404-447A, incl. (1936); I CoNTRACTS
RESTATEMENT, §§ 149 et seq. (1932).
'
100 Paragraph (b) (5)-Appendix C.
101 PR 15-440; C.C.H. WAR LAW SERVICE, ,r 23,662.
102 Id.
103 Paragraph (d) (2)-Appendix B.
97

98
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negotiated settlement or the formula settlement, contractors would,
under ordinary circumstances, be wise in securing such approval before
payment.104 The New Article clarifies ambiguities which might have
existed.
The requirements providing for the transfer of title to the Govern-.
ment of completed work, work in process, material required for performance, plans, drawings and other work, remain the same, with only
changes in language accomplished. 105 The mandatory language of paragraph (a) of the superseded' article-"If and as the contracting
officer so directs or authorizes, the contractor shall sell at a price approved by the contracting officer, or retain at a price mutually agreeable, any such supplies, partially completed supplies"-has been
changed by paragraph (b) ( 7) of the New Article to read: "the contractor shall ... use his best efforts to sell in the manner, to the extent,
at the time, and at the price or prices directed or authorized by the contracting officer, any property of the type referred to in subdivision ( 6)
... provided, however, that the contractor (i) shall not be required to
extend credit to any purchaser." This modification in language can
again be said to fall in the category of clarifying and making a matter
of contractual understanding that which had been controlled only by
administrative regulation.106
104
So it is said in PR 15-325.2(2); C.C.H. WAR LAW SERVICE, 1f 23,582.10:
"Except to the extent that any such settlement involves payment for completed articles
at the unit price named in the subcontract, prime contractors should obtain the approval
of the contracting officers for each such settlement ( even if it is expected that the prime
contractor's settlement with the government is to be made on a negotiated basis). This
is particularly important in view of the possibility that the parties may be unable to
reach an agreement for a negotiated settlement, so that a formula settlement will be
necessary."
105
Compare paragraph (b)(6) of Appendix C with paragraph (a)(2) of Appendix B.
100
PR 15-364; C.C.H. WAR LAw SERVICE, 1f 23,602: "No contractor or subcontractor shall be obligated to sell except for cash, and credit will be extended by any
contractor or subcontractor at his own risk."
The Undersecretary of War included the matter of disposition of property as one
of the problems being studied by the War Department when he testified before the
House Committee on Military Affairs. Said he: "Terminations at the end of the war
will undoubtedly create vast quantities of work in process and surplus inventories
amounting to billions of dollars of property. The prompt removal of this property
from plants of contractors and subcontractors will be important in order to permit their
reconversion to civilian production. Consequently, the methods for disposal of such
property will be of primary importance in the termination period and the succeeding
period. Furthermore, the policies followed in selling and otherwise disposing of this
property, will have a profound effect on business during the post-war period. A sound
solution for ,the many aspects of this question will require careful study by the executive
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The prov1s1ons of paragraphs (b) ( 8) and (b) ( 9) of the New
Article do not change the rights or duties of either party fro~ those
which existed ~der ·the superseded article. Paragraph (b) of the
superseded article, which provided for the payment of the contract price
of all supplies completed in accordance with the terms of the article for
which payment has not previously been made, has been eliminated and
is found only under the formula provisions of the New Article.101
However, it appears that this will continue to be the rule as far as negotiated settlements are concerned. "Contractors will be paid for all completed artides at the contract price." 108
The scope of the negotiated lump sum settlement has been expanded under the New Article.109 The requirement that negotiations be
confined to the "uncompleted porti_on of the contract" 110 ha~ been
eliminate~. Moreover, the contractual limitation upon contracting officers to make only "such allowance for anticipated profit with respect
to such uncompleted portion of the contract as is reasonable under all
the circumstances" has likewise been removed. Now the pertinent part
of the clause simply reads: "The contractor and the contracting officer
department and by Congress. Such studies are, of course, already under way." H.
Hearings on H. R. 3200, 78th Cong., 1st sess. 1943, Part 2, p. 157.
PR 15-367; C.C.H. WAR LAw SERVICE, 1f 23,605. PR 15-353; C.C.H. WAR
LAW SERVICE, 1f. 23,590.~o. In submitting the New Article adopted by the Joint
Contract Termination Board, Messrs. Baruch and Hancock included the disposition of
property as one of the unsettled problems:_ "On the clearance of Government-owned
materials and equipment from the plants of both prime and subcontractors, we have
set for ourselves the objective of assuring prompt clearance with a dead line of not later
than 60' days after' the filing of inventory lists, and with manufacturers having the right
to remove and store this property at an earlier date at their own risk." 90 CoNG. REc.,
No. 2, January ,II, 1944, at A66. The reference to "Government-owned materials
and equipment" is no doubt predicated on the thought that title has passed to the
Government. See also PR 15-36J; C.C.H. WAR LAW SERVICE, 1f 23,605 and l'R
15-353; C.C.H. WAR LAW SERVICE, ,r 23,591.
101
Paragraph ( d)-Appendix C.
108
Letter of Messrs. Baruch and Hancock to Director Byrnes. 90 CoNG. REc.,
No. 2, January I 1, 1944, at A66. In view of the broad language of paragraph (c), it
can be argued that the price of completed supplies which are delivered is a matter of
negotiation. It is the opinion of the writer that this is not the intent of the clause.
109
C9mpare paragraph ( c) of Appendix B and C.
110
PR 15-150.10; C.C.H. WAR LAw SERVICE, 1f 23,518.50 defines "uncompleted portion of the contract" as follows: "When the term is used with respect to a
terminated lump-sum supply contract, [it] means that portion of the contract which
does not relate either (a) to completed· supplies called for by the contract or (b) to
any continued portion ••• of the contract."
" 'Continued portion of contract' means that portion of a terminated contract not
already completed which, in accordance with a n<;>tice of termination, the contractor
must continue to perform." PR 15-150.3; C.C.H. WAR LAw SERVICE, 1f 23,518.15.
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may agree upon the whole or any part of the amount or amounts to be
paid to the contractor by reason of the total or partial termination of
work pursuant to this article, which amount or amounts may include a
reasonable allowance for profit, and the Government shall pay the
agreed amount or amounts." Though it is apparent that contractually
the powers of the contracting officer have been expande<;l, administratively the contracting officer cannot allow profit with respect to work
which has not been done. By regulation, he is directed to agree only
to such allowance for profit as is fair in the light of (a) work actually
done by the contractor, and (b) materials actually obtained or furnished.111 Such a limitation, viewed in the light of the extraordinary
conditions surrounding the procurement of war materiel, would not
appear to be at all unreasonable.
By inserting the phrase "or any part" in paragraph ( c) of the New
Article, it becomes possible to have a negotiated settlement of a portion
of the termination charge and a formula settlement of the balance.
This, of course, would mean that varying degrees of documentary evidence in support of the total charge would be necessary. Moreover, the
language makes possible a partial settlement of the total claim as information is obtained and processed. This latter procedure could have
been followed under the superseded article, though the terms of the
article were not so clearly stated.
Paragraph (d) of the New Article (formula provisions) is much
more explicit than the superseded article, in that, after providing for
the payment for completed supplies not theretofore paid for at the contract price and payment for the "cost" of the contract work terminated
and the "cost" of settling and paying claims arising out of the termination of work as provided for under paragraph (b) ( 5), provision is
made for the payment of an adequate profit which is limited to an
overall maximum of six per cent and is limited further to a maximum
of two per cent on unprocessed inventory with an increased percentage
range for processed inventory. The latter maximum has been set at
eight per cent.112 It is submitted that the practical effect of these profit
limitations will, aside from the other desirable features of speed, freedom from extensive audit requirements, and the possibility of review by
other Government agencies, greatly encourage contractors to negotiate
their termination charges under paragraph ( c).
111
PR 15-449; C.C.H. WAR LAW SERVICE, 1f 23,671. The profit to be allowed
is to be "reasonable."
112
PR 324 (footnote); C.C.H. WAR LAW SERVICE, 1f .22,701.
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Provisions for payment of post-termination charges, the right in
the Government to set off any claim which the Government may have
against the payment due under the article, assurance to the contractor
that the Government will terminate under the fair and reasonable provisions of the termination article rather than under the "Delays-Damages" 113 clause upon the cessation of hostilities in the absence of gross
or wilful default on the part of the contractor, a basis for partial payments and payrp.ents on account pending final settlement 114 are commot;1.
to both articles.
One of the most outstanding features of the New Article is the
incorporation by reference 115 of a statement of.principles for determination of costs upon termination of Government fixed price supply contracts, which was approved by the Joint Contract Termination Board
113

This clause as originally written contained the phrase "unforeseeable delay."
The meaning of the clause and in particular the word "unforeseeable" was involved in
the case of United States v. Brooks-Calloway Co., 318 U.S. 120, 6.3 S. Ct. 474 (1943)
which holds that the adjective "unforeseeable" modified each event set out in the
"including" phrase. Hence, it must be an "unforeseeable flood," an "unforeseeable
fire," etc. Brooks-Calloway Co. v. United States, 97 Ct. Cls. 689 ( l 942) reversed.
114
The question of interim financing for termination was the.subject of extended
discussion before both the House and Senate Committees on Military Affairs. In his
statement before the House Committee, the Undersecretary of War emphasized the
need for financing contractors and subcontractors temporarily until partial or final
payment of the termination charge can be made. "In the opinion of the War Department," said Judge Patterson, "adequate financing of termination settlements will
require at least three types of provision. First, authority to make advance or partial
payments to contractors and subcontractors; second, authority to make guaranteed or
direct loans to contractors and subcontractors; third, allowance of interest on termination claims in order to encourage the use of private financing and to equalize the
position of contractors who use such private financing with that of contractors being
financed by advance payments or guaranteed loans." The Undersecretary of War further stated that the War _Department believed that the procuring agencies sho_uld be
enabled to make liberal advance or partial payments on terminated contracts before final
settlement. "To be of real value, however, such payments must represent a very substantial part of the amount due. In many cases, 7 5 per cent, for example, would hardly
cover outstanding obligations and would provide the contractor no free cash. . . • The
draft of bill submitted by the War Department authorizes the procurement agencies to
make advance or partial payments up to 90 per cent of the amounts which the agency
estimates are due to a contractor or subcontractor, and the whole of, amounts finally
determined to be due to them. If the amount advanced exceeds the amount finally
determined to be due, the excess payment is treated as loan, repayable with interest,
but the Government official or prime contractor making the payment with Government
approval, is not personally liable except for his own fraud." However, the department
was opposed to mandatory payments. H. Hearings on H. R. 3022, 78th Cong., 1st
sess., 1943, Part 2, pp. 154-155.
115
Paragraph (h)-Appendix C.
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December 3 I, I 943 .110 The principles, of necessity, are stated in broad
and general terms. That they are meant to reflect standard business
practice 1s clear from the opening statement. "The costs contemplated
by this statement of principles are those sanctioned by recognized commercial accounting practices and are intended to include the direct and
indirect manufacturing, selling, and distribution, administrative, and
other costs incurred which are reasonably necessary for the performance
of the contract, and are properly allocable or apportionable, under such
practices, to the contract ( or the part thereof under consideration)."
Though paragraph (h) declares that the statement of principles pertains to paragraphs (d) (2) and (d) (3) (the formula provisions), they
may, and undoubtedly will, be employed to assist the contracting officer in negotiating a settlement under paragraph ( c). As in the case of
the superseded termination article itself, the new statement of cost
principles appears to be fundamentally the same as T.A.M.111
These, then, are the more important similarities and distinctions between the termination articles. 118 The clause is written at a time when,
as has been shown, the termination question is a real, pressing and vital
matter. It was written with a background of experience gained from
116

Appendix D.
The requirement of paragraph (h) that the contractor retain his records for a
period of three years after final settlement is new, but is simply in line with good
business practice. Section 19( a) of Senate Bill 1718, 78th Cong., 2d sess., 1944, pp.
29-30 provides: "Until five years after the termination of hostilities in the present
war as proclaimed by the President, or five years after the final settlement of a war
contract involving $5,000 or more, whichever is the later, except to the extent authorized by the Director, (I) no natural person shall willfully secrete, mutilate, obliterate,
or destroy, or cause to be secreted, mutilated, obliterated, or destroyed, any records of
a war contractor which relate to the negotiation, award, performance, payment for,
renegotiation, interim financing, or cancellation or other termination, of such war
contract, and (2) no corporation shall fail to preserve all such records within its
possession, but a corporation shall not be liable for the accidental nonnegligent loss or
destruction of records. The Director may prescribe regulations for the destruction of
any such reaords upon such terms and conditions as he deems appropriate. Any war
contractor shall allow any officer or agent of any interested Government agency, the
General Accounting Office, or any committee of Congress reasonable access to such
records. As used in this subsection, the term 'records' includes (but is not limited to)
books, ledgers, checks and check stubs, pay-roll data, vouchers, memoranda, correspondence, inspection reports and certificates, and interoffice reports and communications.
Upon conviction for violation of any of the provisions of this subsection, any corporation shall be fined not more than $50,000 and any natural person not more than
$10,000 or imprisoned for not more than five years, or both."
118
Other points of difference will be apparent upon a review of Appendices B
and C.
117
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approximately two years of contracting under war conditions. Administered fairly, and impartially construed by both the Government
and the contractor, final settlements, fair to both the Government and
contractor, can be concluded by the procuring agencies with a minimum
of delay and with adequate protection of the public interest.
PROCEDURE UPON TERMINATION

A. Fixed Price Supply Contracts
The authority to terminate War Department contracts has been
given by A.S.F. to the Chiefs of the Technical Services.119 The authority
so vested in the Office of the Chief of Ordnance has in gre~t part been
redelegated to the contracting officers operating in the Ordnance Districts. Thus, contracting officers are authorized to terminate fixed price
supply contracts at the option of the Government upon finding that
such action is in the best interests of the Government. However, contracting officers cannot terminate fixed price supply contracts in excess
of $50,000 unless the agre~ment contains PR 324, either incorporated
originally or by supplemental agreement, or all reasonable e:fforts to
negotiate such a supplemental agreement have failed. Subject to the
applicable provisions of the PR's, a contracting officer may terminate a
contract without the approval of higher authority- where the total contract price of items undelivered under the contract does not exceed
$5,000,000, where to do so is to the best interests of the Government,
and subject to the further condition of placing a contract elsewhere
under more advantageous terms. In all other cases, the contracting
officer must, before terminating a contract, secure prior approval of the
chief of the appropriate division or branch of the Office of the Chief of
Ordnance.120 All requests for authority to terminate must contain a full
statement of the reasons and circumstances therefor, and must also indicate what provision, if any, is made in the contract for termination at
the option of the Government.121
Assuming all prerequisit~s of authority have been established and
the Government desires to terminate a particular contract, what then?
The contracting officer administering the contract has jurisdiction over
,

See note(*), p. 733. PR 15-204; C.C.H. WAR LAW SERVICE, 1f 23,528.
120 OPI 15,102;_ C.C.H. WAR LAW SERVICE, ,r 25,139.
121
OPI 15,102.4; C.C.H. WAR LAw SERVICE, 1f 25,139.
119

,
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its termination.122 A notice of termination must be delivered to the contractor specifying "the extent to which performance of work under the
contract shall be terminated, and the date upon which such termination
shall become effective." 123 The notice is to be in writing and in the
form set forth in PR r5-9u and PR r5-9r2.r.124 PR r5-320 declares
that it is preferable to serve such notice by hand, registered mail, return
receipt requested, or telegram,1 25 and that appropriate record of the
fact of service should be made.
As used in the notice, "terminating" the contract is not synonymous
with "cancelling" it. Since "termination" is defined by PR r5-r50.9 as
"the discontinuance by the Government for its convenience of a contractor's right to proceed with performance of the whole or any part of
a contract with the United States," it follows that termination affects
only so much of the contract as remains unperformed, and leaves certain rights and duties, which arose under the contract prior to termination, in full force and effect.126
OP! 15,103.1; C.C.H. WAR LAW SERVICE, 1f 25,140.
Paragraph (a)-Appendix C.
124
OPI 15,104.1; C.C.H. WAR LAW SERVICE, 1f 25,141.
125
PR 15-9u; C.C.H. WAR LAw SERVICE, lf 23,804 set forth the form of
telegram to be used as follows: "Pursuant to article _ _ of your contract No. _ _ the
Government hereby terminates that contract ( or 'cancels items _ _ of Article _ _
of that contract'). Request you stop all work and making of all commitments in connection therewith and advise all subcontractors and suppliers by telegraph to do likewise. Letter and instructions follow."
126
In Ford Motor Co. v. Alexander Motor Co., (Ky. App. 1928) 2 S. W. (2d)
103 l at 1033 the court pointed out that the right of termination does not affect injuriously "any rights that have already accrued to the other party in its partial execution." A suit for oil royalties under a drilling contract was involved in Sanborn v.
Ballanfonte, (Cal. App. 1929) 277 P. 152. Termination had taken place under a
clause which provided (p. 153) as follows: "In the event that second parties drill first
'well to a depth of 2,000 feet and oil or gas in commercial quantities is not encountered
therein, second parties may, at their option, by a good and sufficient instrument. in
writing, cancel this contract and abandon lands covered thereby, without any further
obligation to first party ••• Said second parties agree ••• to pay .•• a royalty of seven
per cent ••. on the l 5th of each and every month in which produced" etc. The court
said (p. l 55): "It very clearly appears that instead of said notice and acquiescence constituting a recission of said contracts, and rendering them void ab initio . . • they
constituted an agreement-a meeting of the minds ..• -in complete settlement of the
subject matter of the contracts, in accordance with the express reservations, terms, and
conditions set forth therein, under which the rights and obligations of defendants thereafter were to be terminated •.. expressly reserved unto plaintiff the right of payment
and recovery for the advance royalties which had accrued and matured up to the time
of service of the notice and released defendants from all their obligation of payment of
122
123
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There is to be included in the notice of termination to the prime
contractor a form of notice which the prime contractor is to give to his
subcontractors or suppliers. 121 The ,notice of termination is to be accompanied by instructions to contractors as set forth in PR r5-936. These
instructions point out the necessity for termination and the fact that it is
the policy of the War Department to effect a settlement promptly and
fairly upon a negotiated lump sum basis. The contractor is urged to
take quick action in supplying the Government with a statement of
costs, inventories and other information as requested in the notice of
termination. He is advised that no allowance will be made for charges
arising by reason of the failure to promptly notify subcontractors, and
further advised that it is the responsibility of the prime contractor to
review claims of subcontractors and pass u,pon them in the same manner
as though reimbursement by the Government were not involved.128
Provisions as to the :method of obtainiqg partial payment are explained,
all advance royalties accruing under the terms of the contracts subsequent to the time of
service of the notice." (Italics supplied).
See also Hurst v. Trow's Printing and Bookbinding Co., 22 N.Y.S. 371 (1892);
Business Men's Assur. Co. v. Eades, (Ky. App. 1942) 161 S.W. (2d) 920.
127
PR 15-1912.2; C.C.H. WAR LAw SERVICE, 1f 23,805.10. The present regulations indicate a studied effort to maintain the relationship between the Government
and the prime contractor separate and distinct from that of prime contractor's immediate and remote subcontractors. The very number of subcontracts involved ("around
a million"; S. Hearings on S. 1268, S. 1280 and S. J. Res. So, 78th Cong., 1st sess.,
1943, Part 2, p. 419) preludes any other treatment. A tri-party agreement has been
promulgated, however, which enables the Government to make a partial payment to
the prime contractor in trust for the subcontractor or for the benefit of a specific second
tier or more remote subcontractor or supplier. See: PR l 5-502-1, l 5-502.2 and
15-921; C.C.H. WAR LAW SERVICE, 1f1f 23,707.05-23,707.10---23,814.
128 The contractor's responsibility to review his subcontractor's claims is stated in
PR 15-431; C. C.H. WAR LAw SERVICE, 1f 23,653. "The prime contractor in this
respect should be held to the standard scrutiny that a business man would employ in the
conduct of his own affairs but should not be required to warrant the accuracy of the
facts presented by subcontractors. A certification by the contractor that, upon the basis
of his review or examination, he is of the opinion that the proposed settlement is fair,
just and reasonable will suffice." PR 15-432; C.C.H. WAR LAW SERVICE, 1f 23,654.
The form of certificate required by the Government of contractors in certifying to
termination charges of both immediate and remote subcontractors is set forth in PR
15-440; C.C.H WAR LAW SERVICE, 1f 23,662. The form of certificate to be signed by
the subcontractor in presenting his charges of both immediate and remote subcontractors
is set forth in PR 15-410; C.C.H. WAR LAW SERVICE, 1f 23,634, and among other
matters, recites that it is prepared for submission to contracting officers acting in behalf
of the United States, as well. The form of certificate to be used by the prime contractor
when presenting his own charges is set forth in PR 15-409; C.C.H. WAR LAw SERVICE, 1f 23,633.
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and the contractor is advised to obtain the contracting officer's approval
of all post-termination charges.
It is axiomatic that the notice of termination should be examined
carefully by a contractor, for the contract may be terminated "by the
Government in accordance with this article in whole, or from time to
time in part." The duties placed upon the contractor by the provisions
of paragraph (b) may be conditioned or affected by the notice, for
certain duties are imposed upon the contractor "except as otherwise
directed by the contracting officer." 129 Where termination of a large
contract is involved, the regulations indicate that good practice requires
a conference by the contracting officer or his representative with the contractor prior to issuance of the notice of termination. At that time,
there should be dis,cussed such points as the effective date of the notice,
work in process which may advantageously be completed, status of performance of the prime contract and subcontracts, financial problems of
the contractor and his subcontractors which may arise out of the termination, the question 6f employee ?,nd employer relations and procedures to be followed by the contractor after termination.130
At the time of service of notice of termination, or after a reasonable
interval, it is contemplated that the Government and the contractor will
hold another conference for the purpose of developing a program for
rapid settlement of the terminated contract.181 Government representatives present are directed to emphasize in particular the contractor's responsibility (I) to terminate subcontracts and purchase orders, ( 2) to
obtain cost statements, inventories and settlement proposals from subcontractors and the method of review thereof to be employed by the
prime contractor,182 (3) to establish a program to dispose of property
129

Paragraph (b)-Appendix C.
PR 15-312; C.C.H. WAR LAW SERVICE, 1f 23,566. "The furnishing of advice
(In ordinary routine of operations) on the procedures and methods to be employed by
the contractor and subcontractors in connection with the termination and its settlement and in determining and presenting statements of termination charges is a part of
the official duty of Government personnel performing functions in connection with
termination settlements and is not regarded as in any way in conflict with Criminal
Code, Section 109; 18 U.S.C.A. 198." Footnote to PR 15-322; C.C.H. WAR LAw
SERVICE, 1f 23,579.
131
Ibid.
182
lbid. Section 7(b) of Senate Bill 1718, 78th Cong., 2d sess., 1944, pp. 9-10,
reads, in part, as follows: "Where, in connection with the settlement of his termination
claim by a contracting agency, any war contractor makes settlements of the termination
claims of his subcontractors, the contracting agency shall limit its review of such settle180
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acquired for performance of the contract which has
been terminated,
I
•
( 4) to cooperate with the War Manpower Commission as provided by
the regulations.138
The contractor's proposal for a negotiated settlement should consist of three basic types of statements covering the following classes of
charges: (I) the costs directly incurred by the ·contractor with related
profit, if any, (2) the charges of subcontractors, (3) post-termination
charges.13¾ The statement of cost incurred directly by the contractor
may be prepared on either the inventory basis or the total cost basis 185
depending upon which method is applicable in the circumstances.186
The results obtained under either method furnish, on the basis of availments with subcontractors to the minimum amount compatible with the public interest.
Subject to regulations of the Director, any contracti~g agency (1) may approve, ratify,
and authorize such settlements with subcontractors upon such evidence, terms, and
conditions as it deems proper; (2) shall vary the scope and intensity of its review of
such settlements according to the reliability of the war contractor, the size, number,
and complexity of such claims, and other relevant factors; and (3) shall authorize war
contractors to make such settlements with subcontractors without review by the contracting agency, whenever the reliability of the war contractor, the amount or nature
of the claims, or other reasons appear to justify such action .•.• Any such settlement of a
subcontract approved, ratified,- or authorized by a contracting agency shall be conclusive
and binding upon the United States to the same exterit as a settlement under subsection
(b) of section 7 of this Act, and the war contractor making it shall not be liable thereon
except for his own fraud."
183
PR 15-324; C.C.H. WAR LAW SERVICE, ff 23,581.
18
<1,PR 15-403.1; C.C.H. WAR LAW SERVICE, ff 23,624.05.
185
PR 15-446; C.C.H. WAR LAW SERVICE, ff 23,668. "INVENTORY METHOD.Costs applicable to the uncompleted portion of the contract may be determined by
pricing the inventory in detail. The profit allowance, if any, is then added . . . . It
[ this method] is especially practicable when the inventory consists largely of purchased
materials and parts on which little or no work has been performed. The method is
also acceptable when there is a substantial amount of work in process· and thoroughly
dependable unit cost information is available to price such work in process accurat<:ly....
"ToTAL CosT METHOo.-In the absence of such unit cost information and par·ticularly when the· contract is terminated in the early stages of performance, there may
arise serious problems in determining a fair basis for the detailed pricing of the inventory. . . . The costs incurred on the entire contract to date of termination are
summarized and a profit allowance, if any, applicable to these costs is added. Deduction
is then made for all payments previously made or to be made by the Government for
completed units.... It [total cost method] is particularly useful when it is difficult to
segregate costs between the completed and uncompleted portions of the contract.
Inasmuch as this method of computation of an accounting guide for the assistance of the
contracting officer involves the use of an estimated rate of profit, its accuracy is in part
dependent upon the accuracy and fairness of such estimate .•.•"
136
PR 1·5-403.2; C.C.H. WAR LAw SERVICE, ff 23,624.10.
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able accounting data, an indication of an equitable settlement exclusive
of the subcontractors' claims ( the claims of subcontractors would, of
course, depend upon the terms of the .particular contract), disposal
credits, and miscellaneous offsets and deductions.187
In every instance, there is to be at least an office review by qualified
Government accounting personnel of each statement and settlement
proposal submitted by a contractor in connection with a lump sum supply contract termination.188 It is the contracting officer's responsibility
to determine what further accounting examination, if any, is to be
made. In reaching this decision, the regulations state that he is to be
guided, among other things, by the amount and complexity of the
settlement proposal, the conclusions of accounting personnel, information given by other Government personnel pertaining to actual operations and the status of renegotiation proceedings.189 A report in reasonable detail, whether by office review or otherwise, is to be furnished
to the contracting officer,140 but the conclusions so ascertained are not
controlling upon the contracting officer in reaching a nego'tiated lump
sum settlement.141 It is to be used as one of many guides in assisting the
contracting officer or his representative in negotiating an equitable
amount to be paid to the contractor at a conference in which legal,
accounting, technical and property disposal advisers are present with
the contractor and his associates. 142
Prior to the execution of the supplemental agreement reflecting
the sum agreed upon, each proposed contract providing for payment of.
more than $5000 ( exclusive of amounts payable for completed supplies and before deductions of disposal credits) is to be submitted for
review and recommendation of a settlement advisory section.148 Such
section is to consist of three or more responsible officers or civilian employees of the War Department whose functions are advisory only.
However, in the event the contracting officer does not accept the advice
of a majority of the settlement advisory section, he is directed to preserve a written memorandum of his reasons for not doing so.1 4,l
187

PR
PR
189
PR
140
PR
141
PR
142
PR
148
PR
144
PR
188

15-446(3); C.C.H. WAR LAw SERVICE, 1f 23,668.
15-424.1; C.C.H. WAR LAw SERVICE, 1f 23,645.05.
15-424.3; C.C.H. WAR LAW SERVICE, 1[23,645.15.
15-424.4; C.C.H. WAR LAW SERVICE, 1f 23,645.20.
15- 53 2; c.c.H. WAR LAw SERVICE, 1f 23, 7 19.
15-534; C.C.H. WAR LAW SERVICE, 1f 23,721.
15-536; C.C.H. WAR LAW SERVICE, 1f 23,723.
15-220; C.C.H. WAR J.,Aw SERVICE, 1f 23,539.
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The Chief of each Technical Service mis to designate three responsible officers or civilian employees of the War Department to act as a
settlement review committee on account of termination settlements involving in any.instance the payment of more than $r,ooo,ooo ( excluding the items above noted) after being passed by the settlement advisory section. A copy of each .settlement agreement providing for payment in excess of $5,000,000 (less items above noted) and a statement
of the basis of such settlement is to be furnished to the Director, Purchases Division, A.S.F., after the same has been executed.146 PR r 5-9 3 I
sets forth the substance of the settlement agreement. Where settlement
by negotiation of the amount due proves to be impossible, settlement is
to be made by formula. 147

B. Other Contracts
Though the War Department favors fixed price contracts, it has
been shown that other contractual undertakings are assumed. The
types of contracts mentioned heretofore are, of course, not all-inclusive.
r. PrelimJnary Contractual Instruments. As far as the Letter
Order for Supplies (No Price Stated) is concerned, termination is to
be effected in accordance with the provisions of the termination article
thereof. Thereafter, the procedure followed will be similar to that set
forth in PR 15 _for definitive contracts containing PR 324. Where the
145

See note (*), p. 733.
PR 15-220; C.C.H. WAR LAW SERVICE, 1f 23,539.
141
A decision of the· Comptroller General dated October 1, 1942 (B-28750)
clearly states what such procedure entails. " •.. the Government agreed to reimburse
the contractor for all 'actual expenditures' certified by the contracting officer as having
been made in connection with the uncompleted portion of the contract. Consequently,
in order for the contractor to be entitled to reimbursement for expenses under said
subparagraph it must be shown ( 1) that the contractor actually expended the amounts
claimed and (2) that the contracting officer has certified that said expenditures were
incurred with respect to the uncompleted portion of the contract. The best evidenc«:,
of course, of a contractor's actual expenditures would be receipts, receipted invoices or
cancelled checks showing that payment actually was made by the contractor for each
item of expense which is certified by the contracting officer as having been made with
respect to the uncompleted portion of the contract. See 20 Comp. Gen. 341. The
furnishing of such evidence by the contractor ordinarily should present no difficulty,
but, if for some reason shown to be valid and proper such evidence cannot be furnished
in a particular case, there should be attached to the voucher a certificate that the amount
claimed as actual expenditures by the contractor have been verified from an examination
of the contractor's books or records by the contracting officer or his duly authorized
representative."
·
146
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Letter Order does not contain the standard provisions 148 and it is desired to terminate the contractual undertaking, every reasonable effort
will be made to include such provisions, other than those which provide
for an allowance of profit, by amendment. 149 (The present Letter
Order will contain the termination clause; but its predecessor, the Letter
Purchase Order, required an audit upon termination, for "costs" was
the measure of reimbursement.) If the amendment cannot be agreed
upon, then the instrument is to be terminated (I) in accordance with
the article making provision for such action, or ( 2) if the contract contains no termination provisions, then in accordance with the provisions
made for termination if the instrument contains no termination article.150 In the last named eventuality, the chief of the technical service
concerned, acting personally or through the settlement review committee, may authorize the contracting officer to order the contractor to discontinue further performance. Thereafter, the contractor may present
his claim, if any, for damages m arising out of this order, to the General
Accounting Office or to the courts for settlement.
2. Cost-Plus-A-Fixed-Fee Contracts. The termination of costplus-a-fixed-fee contracts differs from the fixed price procedure because
the termination article 152 found in such contracts reflects the basic theory
of an obligation under which the contractor is to be reimbursed for all
stated categories of cost. Provision is generally made that upon ter-

,r

PR 15-701.2; C.C.H. WAR LAW SERVI<::E, 23,781.10.
PR 1308.6; C.C.H. WAR LAW SERVICE, 23,388.06.
150
PR 15-107.2(2); C.C.H. WAR LAw SERVICE, 1f 23,508.10.
151
PR 15-3u; C.C.H. WAR LAW SERVICE, 1f 23,565.
Where termination is effected under the provisions of PR 324; C.C.H. WAR
LAW SERVICE, 1f 22,701, there is, of course, no "breach" of contract or "damages"
payable for such "breach." The negotiation of a sum to be paid by reason of the
exercise of the Government's option to terminate constitutes performance of the contract rather than the settlement of a claim for damages. In Randall v. Michelin Tire
Co., 137 Misc. 570, 244 N.Y.S. 44 (1930), a contract for storing and shipping merchandise was involved which was "terminable at the option of either party." Said the
court (p. 45): "The defendant did not breach the contract. It terminated it pursuant
to the express option contained in it. Such terminati~n is not a breach of the contract."
In Ford Motor Co. v. Alexander Motor Company, (Ky. App., 1928) 2 S.W. (2d)
1031 at 1033, where an option to terminate was exercised, the court said: "That right
was exercised ••• according to the contract. There was no proof of any breach of the
contract or any repudiation of accrued rights thereunder." See also Barish v. Chrysler
Corp., (Neb. 1942) 3 N.W. (2d) 91; Bushwick-Decatur Motors, Inc. v. Ford Motor
Co., (D.C.N.Y. 1940) 30 F. Supp. 917.
152
See, for example, PR 350; C.C.H. WAR LAw SERVICE, 1f 22,726.10; PR
15-903; C.C.H. WAR LAW SERVICE, 23,796.
HS
149
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mination the contractor• will (I) discontinue performance, ( 2) transfer
to the Government property acquired for the contract and in the hands
of the contractor, (3) pay the contractor's costs so far as not already
paid, (4) adjust the fixed fee in the light of the reduced amount of
work, and (5) assume the contractor's liabilities and commitments.158 .
Since the parties originally contracted on the basis 'of "cost" plus a fee,
upon termination, the same method of payment continues though the
fee is, of course, adjusted downward. The requirements of the termination article and PR I 5 that notice of termination 154 be given, ordering
the contractor to stop all work 155 and directing him to issue similar
orders to all subcontractors, vendors and suppliers and to request them
to submit statements of charges, are applicable here as in the case of
fixed price contracts.156 PR 15-65r.4 states that it is the general policy
of the War Department to encourage the settlement by the prime contractor of all obligations arising out of the termination of the subcontracts under a terminated· cost-plus-a-fixed-fee prime contract.
Upon the determination of the total amount due the contractor as
reimbursement for all costs incurred in accordance with the terms of
the contract, and agreement upon a re-adjusted fee, the contracting officer and the contractor will execute a final supplemental agreement
evidencing such fact. Such agreement will embody a general release
by the contractor and the Government of all claims against each other,
and will state exceptions, if any, in detail.157
CONCLUSION

The foregoing indicates the highlights pertaining to the termination
of War Department contracts as of the date of this writing. In the
Senate and House Hearings herein referred to, the basic policy of the
War Department has been expressed and reviewed at length. That the
War Department is vitally interested in terminating its contracts upon a
just and equitable basis and with a minimum of delay is conclusively
153

Ibid.
PR 15-914.1; C.C.H. WAR LAW SERVICE,
23,807.05. PR 15-915.01;
' C.C.H. WAR LAW SERVICE, 23,808.05.
155
Partial termination under a cost-plus-a-fixed-fee contract may be accomplished
under the standard form of "Changes" article contained in such contracts, under which
· the parties provide for "omission of work" upon the written order of the contracting
officer. See FR 15-"914.1, paragraph (2); C.C.H. WAR LAW' SERVICE, 1f 23,807.05.
156
PR 15-912.1; C.C.H. WAR LAW SERVICE, 23,805.05.
157
PR 15-655; C.C.H. WAR 4w SERVICE, 1f 23,759.

,r
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demonstrated in such reports. An examination of PR 15 and an analysis
of the "Termination at the Option of the Government" clause will, it
is the opinion of the writer, reveal that they were drafted with the
intent of fully and fairly compensating a contractor for the work he has
done under circumstances and with safeguards adequate to protect the
public interest. The basic principles to accomplish this salutary purpose
· have been promulgated and implementation only remains to be accomplished. They were apparently designed, defended and defined on
the theory that the public good demanded such action; that the public
good and the economic well-being of industry, converted to the production of war materiel, necessitated prompt and final payment of termination charges and were synonymous.
But this job is not ~me for the Government alone. Fairness, impartiality and equity cannot be one-sided. The following of such rules
of conduct can justly be required of a republican form of Government.
It is equally true that the public, through its duly constituted representatives, can rightly demand equal treatment from those who, by reason
of their peculiar talents, are privileged to serve the needs of the nation
in a time of war. Should contractors seek to inflate, to distort or alter
the true effects of a terminated contract, they not only expose themselves to the criminal penalties provided by law,158 but they incur the
suspicion of contracting officers who will, as a natural human reaction,
seek to make certain that such action is not permitted to go unchallenged. Negotiation to settle a Government contract necessitates good
faith.
158

18 U.S.C.A. §§ 80, 88, 91. Section 19 (c) (1) Senate Bill 1718, 78th Cong.,
2d sess., 1944, pp. 31-32, provides: "Every person who makes or causes to be made,
or presents or causes to be presented to any officer, agent, or employee of any Government agency any claim, bill, receipt, voucher, statement, account, certificate, affidavit,
or deposition, knowing the same to be false, fraudulent, or fictitious, or knowing the
same to contain or to be based on any false, fraudulent, or fictitious statement or entry,
or who shall cover up or conceal any material fact, or who shall use or engage in any
other fraudulent trick, scheme, or device, for the purpose of securing or obtaining, or
aiding to secure or obtain, fox any person any benefit, payment, compensation, allowance, loan, advance, or emolument from the United States or any Government agency
in connection with the termination, cancellation, settlement, payment, negotiation,
renegotiation, performance, procurement, or award of a contract with the United.
States or with any other person, and every person who enters into an agreement, combination, or conspiracy so to do, shall forfeit and refund any such benefit, payment,
compensation, allowance, loan, advance, and emolument received as a result thereof
and shall in addition pay to the United States the sum of $2,000 for each such act,
and double the amount of any damages which the United States may have sustained
by reason thereof, together with the costs of suit."
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Industry's -unprecedented record of production bears witness to
its-good faith. 159 The War Department's avowed purpose of meeting
'the Government's obligations is a mater of public record. Executed in
this high spir.it, the "battle of reconversion to peace" will be won.
- APPENDIX A
TERMINATION ARTICLE AS CoNTAINED IN WAR DEPARTMENT CONTRACT FoRM No.'
APPROVED BY THE UNDERSECRETARY OF WAR SEPTEMBER 16, 1941 1

1

Termination for Convenience of the Government.-(a) Should conditions arise
which, in the opinion of the Secretary of War, make it desirable that this contract be
terminated, the Government may at any time, terminate this contract in whole or in
part by a notice in writing from the Contracting Officer to the Contractor that the contract is terminated under this Article. Such termination shall be effective in the manner
and ~pon the date specified in said notice and shall be without prejudice to any claims
which the Government may have against the Contractor, or any claims which the
Contractor may have against the Government. Upon receipt- of such notice the Contractor shall ( 1) unless the Contracting Officer directs otherwise, discontinue all work
and the placing of all orders for materials and facilities in connection with performance
of this contract, cancel all existing orders chargeable to this contract, and terminate all
subcontracts chargeable to this COl],tract; (2) transfer to the Government, by delivery
f.o.b. - - - - - - - - - - - , . or by such other means as the Contracting Officer may
direct, title to all completed supplies (including spare parts, drawings, information: and
other things) called for herein, not previously delivered, and partially completed supplies, work in process, materials, fabricated parts, plans, drawings, and information
acquired or produced by the contractor for the performance of this contract; and (3)
take such act~on as may be necessary to secure to the Government the benefits of any
rights remaining in the Contractor under orders or subcontracts wholly or partially
chargeable to this contract to the extent that such orders or subcontracts are so chargeable.
(b) The Government shall, upon such termination of this contract, pay to the
Contractor the contract price of all supplies (including spare parts, drawings, information, and other things) called for herein which have been completed in accordance
159

CROWELL AND WILSON, DEMOBILIZATION, 1918-1920, pp. 159-161 (1921):
"An impartial investigation made by the Ordnance Department over its entire war
manufacturing field showed that not more than one contractor in three or four, when
the business was closed up, had anything to show for his war experience except the selfsatisfying sense of having served his country••••
"The producers did not attempt to recoup in -the business liquidation that followed. These sentences are not intended to give a clean bill of health to the whole
body of ordnance producers--some few of them sought to get more than they were
morally entitled to get; some few, like the country horse trader, adopted the age-old
procedure of barter by asking more than they expected to get. But where one man
held out for the last penny of his rights, there could be found half a dozen others who·
put in no claims at all for money to which they were justly entitled..•• When the
curious ordnance officers asked some of these contractors why they did not claim their
full rights, they responded that the victory over Germany was compensation enough
for them. As one of them expressed it, the achievement of the American boy in France
had given him his run for his money."
1 Ordnance Department-Fiscal Division, Legal Section No. 62. See note 21,
supra. Reproduced in 7 FED. REG. 6106, 8091 (1942).
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with the provisions of this contract and to which title has been received by the Government under the provisions of Paragraph (a) (2) of this article and for which payment
has not previously been made.
(c) The Government shall also, in the above events, compensate the Contractor
for the uncompleted portion of the contract as follows:

(I) By reimbursing the Contractor for all actual expenditures certified by
the Contracting Officer as having been made with respect to the uncompleted
portion of the contract;
(2) By reimbursing the Contractor for all expenditures made with the prior
written approval of the Contracting Officer in settling or discharging that portion
of the outstanding obligations or commitments of the Contractor which had been
incurred or entered into with respect to the uncompleted portion of the contract;
and
(3) By paying the Contractor, as a profit on the uncompleted portion of the
contract, insofar as a profit is realized hereunder, a sum to be computed by the
Contracting Officer in the following manner:
(A) The Contracting Officer shall estimate the profit which would have
been realized on the uncompleted portion of the contract if the contract had
been completed and labor and material costs prevailing at the date of termination had remained in effect.
(B) Estimate, from a cpnsideration of all relevant factors, the percentage of completion of the uncompleted portion of the contract.
(C) Multiply the anticipated profit determined under (A) by the percentage determined under (B). The result is the amount to be paid to the
Contractor as a proportionate share of profit, if any, as above provided.
Notwithstanding the above provisions, no compensation shall be paid under this Paragraph (c) by way of reimbursement for expenditures, including expenditures made in
settling or ,discharging obligations or commitments, or by way of profit on account of
supplies and other things which are undeliverable because of destruction or damage,
whether or not because of the fault of the Contractor.
(d) Subject to the approval of the Contracting Officer, the Government shall
reimburse the Contractor for expenditures made and cost incurred after the date of
termination for the protection of Government property and for such other expenditures
and costs as may be necessary in connection with the settlement of this contract.
(e) The obligation of the Government to make any of the payments required by
this article shall be subject to any unsettled claim for labor or material and to any
claim which the Government may have against the Contractor under or in connection
with this contract, and payments under this article shall be subject to reasonable deductions by the Contracting Officer on account of defects in the materials or workmanship
of completed or partially completed supplies delivered hereunder.
(f) The sum of all amounts payable under this article, plus the sum of all amounts
previously paid under this contract, shall not exceed the total contract price, adjusted
in the event that this contract contains an article providing for price adjustment, on
the basis of the estimate of the Contracting Officer, to the extent which would have
been required by such article if this contract had been completed and labor and materials
costs prevailing at the date of termination had remained in effect.
(g) Should the above provisions of this article not result in payment to the Contractor of at least $100.00, then that amount shall be paid to the Contractor in lieu of
any and all payments hereinbefore provided for in this article.
(h) Any disputes arising out of termination under this article shall be decided in
accordance with the procedure_ prescribed in Article I 2 2 of this contract.
2

See PR 326, C.C.H.

WAR

I.Aw SERVICE, 1]"22,703.
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(i) Upon the making of the payments called for by this article, all obligations of
the Government to make further payments or to carry out other undertakings hereunder
shall cease forthwith and forever, except that all rights arid obligations of the respective
parties under the articles, if any, of this contract applicable to patent infringements and
reproduction rights shall remain in full force and effect.
APPENDIXB
TERMINATION ARTICLE AS AMENDED NOVEMBER 19, 1942 1

Termination for the Convenience of the Government.-(a) The Government
may, at any time, terminate this contract in whole or in part by a notice in writing from
the Contracting Officer to the Contractor that the contract is terminated under this
Article. Such termination shall be effective in the manner and upon the date specified
in said notice and shall be without prejudice to any claims which the Government may
have against the Contractor, or any claims which the Contractor may have against the
Government. Upon receipt of such notice the Contractor shall, except as the Contracting Officer directs otherwise, ( 1) discontinue all work and the placing of all orders for
materials and facilities in connection with performance of this contract, cancel all existing orders chargeable to this contract, and terminate all subcontracts chargeable to this
contract; (2) transfer to the Government, by delivery by such means as the Contracting
Officer may direct, title to all completed supplies (including spare parts, drawings,
information, and other things) called for herein, not previously delivered, __ and
partially completed supplies, work in process, materials, fabricated parts, plans, drawings,
and information acquired or produced by the Contractor for the performance of this
contract; and (3) take such action as may be necessary to secu,re to the Government the
benefits of any rights remaining in the Contractor under orders or subcontracts wholly
or partially chargeable to this contract to the extent that such orders or subcontracts are
so chargeable. If and as the Contracting Officer so directs or authorizes, the Contractor
shall sell at a price approved by the Contracting Officer, or retain at a price mutually
agreeable, any such supplies, partially completed supplies, work in process, materials,
fabricated parts or other things. The proceeds of such sale or the agreed price shall
be paid or credited to the Government in such manner as the Contracting Officer may
direct so as to reduce the amount payable by the Government under this Article.
(b) The Government shall, upon such termination of this contract, pay to the
Contractor the contract price of all supplies (including spare parts, drawings, information, and other things), called for herein which have been completed in accordance with
the provisions of this contract and to which title has been received by the Government
under the provisions of Paragraph (a) (2) of this Article and for which payment has
not previously be~n made.
(c) In addition to, and without duplication of, the payments provided for in
paragraph (b), or of payments made prior to the termiriation of this contraet, the
Government shall pay to the Contractor such suin as the Contracting Officer and the
Contractor may agree by Supplemental Agreement is reasonably necessary to compensate
the Contractor for his costs, expenditures, liabilities, commitments, and work in respect
to the uncompleted portion of the contract so far as terminated by the notice referred
to in paragraph (a). The Contracting Officer shall include in such sum such allowance for anticipated profit with respect to such uncompleted portion of the contract as is
reasonable under all the circumstances.
( d) If the Contracting Officer and the Contractor, within 90 days from the
1

This amendment was accomplished by Revision 6 to the Procurement Regulations. The clause originally appeared as Article 14 of Supply Contract Form No. 1
approved by the Undersecretary of War on September 16, 1941. See Appendix A. See
footnote to PR 15-310; C.C.H. WAR LAw SERVICE, U23,564.
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effective date of t~e notice of termination referred to in paragraph (a) or within such
·extended period as may be agreed upon between them, cannot agree upon the sum
payable under the provisions of paragraph (c), the Government, witJ:iout duplication
of any payment made pursuant to paragraph (b) or prior to the termination of this
contract, shall in the above events compensate the Contractor for the uncompleted portion of the contract as follows:

(I) By reimbursing the Contractor for all actual expenditures and costs
certified by the Contracting Officer as having been made or incurred with respect
to the uncompleted portion of the contract;
( 2) By reimbursing, or providing for the payment or reimbursement of, the
Contractor for all expenditures made and costs incurred with the prior written
approval of the Contracting Officer in settling or discharging that portion of the
outstanding obligations or commitments of the Contractor which had been incurred or entered into with respect to the uncompleted portion of the contract; and
(3) By paying the Contractor, as a profit on the uncompleted portion of the
contract insofar as a profit is realized hereunder, a sum to be computed by the
Contracting Officer in the following manner:
(A) The Contracting Officer sh~ll estimate the profit which would have
been realized on the uncompleted portion of the contract if the contract had
been completed and labor and material costs prevailing at the date of termination had remained in effect.
(B) Estimate, from a consideration of all relevant factors, the percentage
of completion of the uncompleted portion of the contract.
(C) Multiply the anticipated profit determined under (A) by the percentage determined under (B). The result is the amount to be paid to the
Contractor as a proportionate share of profit, if any, as above provided.
Notwithstanding the above provisions, no compensation, shall be paid under this Paragraph (d) by way of reimbursement for expenditure, including expenditures made in
settling or discharging obligations or commitments, or by way of profit on account of
supplies and other things which are undeliverable because of destruction or damage,
whether or not because of the fault of the Contractor.
( e) The Government shall pay to the Contractor such sum as the Contracting
Officer and the Contractor may agree upon for expenditures made and costs incurred
with the approval of the Contracting Officer (a) after the date of termination for the
protection of Government property, and (b) for such other expenditures and costs as
may be necessary in connection with the settlement of this contract, and in the absence
of such agreement as to the amount of such expenditures and costs shall reimburse the
Contractor for the same.
(f) The obiigation of the Government to make any of the payments required by
this Article shall be subject to any unsettled claim for labor or material and to any
claim which the Government may have against the Contractor under or in connection
with this contract, and payments under this Article shall be subject to reasonable
deductions by the Contracting Officer on account of defects in the materials or workmanship of completed or partially completed supplies delivered hereunder.
(g) The sum of all amounts payable under this Article, plus the sum of all amounts
previously paid under this contract, shall not exceed the total contract price, adjusted
in the event that this contract contains an article providing for price adjustment, on the
basis of the estimate of the Contracting Officer, to the extent which would have been
required by such article if this contract had been completed and labor and materials
costs prevailing at the date of termination had remained in effect.
(h) Should the above provisions of this Article not result in payment to the Contractor of at least $ 100, then that amount shall be paid to the Contractor in lieu of any
and all payments hereinbefore provided for in this Article.
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(i) The Government shall promptly make partial payments to· the Contractor:

'

(1) on account of the amounts due under paragraphs (b), (c), and (d) of
this Article to the extent that, in the judgment of the Contracting Officer, such
payments are clearly within the amounts due under such paragraphs, and
(2) of such amounts as the Contracting Officer may direct, on account of proposed settlements of outstanding obligations or commitments, to be ma~e by the
Contractor pursuant to paragraph (d) (2) of this Article, if such settlements shall
have been approved by the Con!racting Officer and subject to such provisions for
escrow or direct payment to the perso11s entitled to receive such settlement payments as the Contracting Officer may require.
·

(j) Any disputes arising out of termination under this Article shall be decided in
accordance with the procedure prescribed in General Provision I I of this contract.
(k) Upon the making of the payments called for by this Article, all obligations
of the Government to make further payments or to carry out other undertakings hereunder shall cease forthwith and forever, except that all rights and obligations of the
respective parties under the Articles, if any, of this contract applicable to patent infringements and reproduction rights shall remain in full force and effect.
(1) The Government shall terminate this contract only in accordance with this
Article, except as oth.erwise provided by law or by General Provision IO (DelaysDamages). Notwithstanding General Provision 10 ·(Delays-Damages) and any defaults
of the Contractor, the Government shall terminate this contract only in accordance with
this Article if such termination is simultaneous with or part of or in connection with a
general termination of war contracts at,· about the time of, pr following the cessation of
the present hostilities or the end of the present war, unless the Contracting Officer finds
that the defaults of the Contractor (I) have been gross or willful and ( 2) have caused
substantial damage to the Government.
•
~
APPENDIXC
TERMINATION ARTICLE ISSUED BY J01NT CoNTRACT TERMINATION BoARD AND
ADOPTED BY THE OFFICE OF W fut MOBILIZATION AND MADE EFFECTIVE ON
JANUARY 8, 1944.1

Termination at the Option of the Gooer'/flment.2(a) The perforII?-ance of work
under this contract may be terminated by the Government in accordance with this
article in whole, or from time to time in part, whenever the Contracting Officer shall
determine any such termination is for the best interests of. the Government. Termination of work hereunder shall be effected by delivery to the Contractor of a Notice of
Termination specifying, the extent to which performance of work µnder the contract
shall be terminated, and the date upon which such termination shall become effective.
If termination of work under this contract is simultaneous with, a part of, or in connection with, a general termination (I) of all or substantially all of a group or class of contracts made by the War Department for the same product or for closely related products,
or (2) of war contracts at, about 'the time of, or following, the cessation of the present
·hostilities, or any major part thereof, such termin~tion shall only be made in accordance
with the provisions of· this article, unless the Contracting Officer finds that the Contractor is then in gross or wilful default under this contract.
,(b) After receipt of a Notice of Termination and except as otherwise directed by
the Contracting Officer, the Contractor shall ( 1) terminate work under the contract on
the date and to the extent specified in th<: Notice of Terminations; (2) place no further
1
PR 324, C.C.H. WAR LAw SERVICE, 1f 22,701; PR 901, C.C.H. WAR LAw
SER.VICE, 1f 23,794; 9 FED. REG. 478 (January 12, 1944); 90 CoNG. REc.., No. 2,
A67 (January II, 1944).
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orders or subcontracts for materials, services or facilities except as may be necessary for
completion of such portions of the work under the contract as may not be terminated;
(3) terminate all orders and subcontracts to the extent that they relate to the performance of any work terminated by the Notice of Termination; (4) assign to the Government, in the manner and to the extent directed by the Contracting Officer, all of the
right, title and interest of the Contractor under the orders or subcontracts so terminated;
(5) settle all claims arising out of such termination of orders and subcontracts with the
approval or ratification of the Contracting Officer to the extent that he may require,
which approval or ratification shall be final for all the purposes of this article; ( 6)
transfer title and deliver to the Government in the manner, to the extent and at the
times directed by the Contracting Officer (i) the fabricated or unfabricated parts, work
in process, completed work, supplies and other material produced as a part of, or acquired in respect of the performance of, the work terminated in the Notice of Termination and (ii) the plans, drawings, information and other property which, if the contract had been completed, would be required to be furnished to the Government; (7)
use his best efforts to sell in the manner, to the extent, at the time, and at the price
or prices directed or authorized by the Contracting Officer, any property of the types
referred to in subdivision ( 6) of this paragraph provided, however, that the Contractor
(i) shall not be required to extend credit to any purchaser and (ii) may retain any such
property at a price or prices approved by the Contracting Officer; (8) complete performance of such part of the work as shall not have been terminated by the Notice of
Termination; and ( 9) take such action as may be necessary or as the Contracting Officer
may direct for protection and preservation of the property, which is in the possession of
the Contractor and in which the Government has or may acquire an interest.
(c) The Contractor and the Contracting Officer may agree upon the whole or any
part of the amount or amounts to be paid to the Contractor by reason of the total or
partial termination of work pursuant to this article, which amount or amounts may include a reasonable allowance for profit, and the Government shall pay the agreed amount
or amounts. Nothing in paragraph (d) of this article prescribing the amount to be
paid to the Contractor in the event of failure of the Contractor and the Contracting
Officer to agree upon the whole amount to be paid to the Contractor by reason of the
termination of work pursuant to this article shall be deemed to limit, restrict or otherwise determine or affect the amount or amounts which may be agreed upon to be paid
to the Contractor pursuant to this paragraph (c).
( d) In the event of the failure of the Contractor and Contracting Officer to agree
as provided in paragraph (c) upon the whole amount to be paid to the Contractor by
reason of the termination of work pursuant to this article, the Government, but without
duplication of any amounts agreed upon in accordance with paragraph (c), shall pay
to the Contrctor the following amounts:
(I) For completed articles delivered to and accepted by the Government ( or
sold or retained as provided in paragraph (b) ( 7) above) and not theretofore paid
for, forthwith a sum equivalent to the aggregate price for such articles computed
in accordance with the price or prices specified in the contract;
(2) In respect of the contract work terminated as permitted by this article,
the total (without duplication of any items) of (i) the cost of such work exclusive
of any cost attributable to articles paid or to be paid for under paragraph ( d) (I))
hereof; (ii) the cost of settling and paying claims arising out of the termination of
work under subcontracts or orders as provided in paragraph (b) (5) above, exclusive of the amounts paid or payable on account of supplies or materials delivered or
services furnished by the subcontractor prior to the effective date of the notice of
termination of work under this contract which amounts shall be included in the
cost on account of which payment is made under subdivision (i) above; and (iii) a
sum equal to 2% of the part of the amount determined under subdivision (i)
which represents the cost of articles or materials not processed by the Contractor,
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plus a sum equal to 8 % of the remainder of such amount, but the aggregate of such
sums shall not exceed 6% of the whole of the amount determined under subdivi- ·
sion (i), which for the purpose of this subdivision (iii) shall exclude any charges
for interest on borrowings;
·
(3) The reasonable cost of the preservation and protection of property incurred pursuant to paragraph (b) {9) hereof; and any other reasonable cost incidental to termination of work under this contract, including expense incidental to
the determination of the amount due to the Contractor as the result of the termination of work under this contract.
$

The total sum to be paid to the Contractor under subdivisions ( 1) and ( 2) of this
paragraph {d) shall not exceed the total contract price reduced by the amount of payments otherwise made and by the contract price of work not terminated. Except for
normal spoilage and to the extent that the Government shall have otherwise expressly
assumed the risk of loss, there shall be excluded from the amounts payable to the Con.tractor as provided in paragraph (d) (1) and paragraph {d) (2) (i), all amounts
allocable to or payable in respect of property, which is destroyed, lost, stolen or damaged
so as to become undeliverable prior to the transfer of title to the Government or to a
buyer pursuant to paragraph (b) (7) or ·prior to the 60th day' after delivery to the
Government of an inventory covering such property, whichever shall first occur.
(e) The obligation of the Government to make any payments under this article:
(1) shall be subject to deductions in respect of (i) all unliquidated partial or progress
payments, payments on account theretofore made to the Contractor and unliquidated
advance payments, (ii) any claim which the Government may have against the Contractor in connection with this contract, and (iii) the price agreed upon or the proceeds
of sale of any materials, supplies. or other things retained by the Contractor or sold, and
not otherwise recovered by or credited to the Government, :ind ( 2) in the discretion of
the Contracting Officer shall be subject to deduction in respect of the amount of any
claim of any subcontractor or supplier whose subcontract or order shall have been
terminated as proyided in paragraph (b) (3) excep_t to the extent that such claim
covers (i) property or materials delivered to the Contractor or {ii) services furnished
,to the Contractor in connection with the production of completed articles under this
contract.
{f) In the event that, prior to the determination of the final amount to be paid
to the Contractor as, in this article provided, the Contractor shall file with the Contracting Officer a request in writing that :in equitable adjustment should be made in
the price or prices specified in the contract for the work not terminated by the Notice
of Termination the appropriate fair and reasonable adjustment shall be made in such
price or prices.
(g) The Government shall make partial payments and payments on account, from
time to time, of the amounts to which the Contractor shall be entitled under this
article, whether determined by agreement or otherwise, whenever in the opinion of the
Contracting Officer the aggregate of such paym~nts shall be within the amount to which
the Contractor will be entitled hereunder.
(h) For the purposes of paragraphs (d) (2) and (d) (3) hereof, the amounts of
the payments to be made by the Government to the Contractor shall be determined
in accordance with the Statement of Principles for Determination of Costs upon Termination of Government Fixed Price Supply Contracts approved by the Joint Contract
Termination Board, December 31, 1943. The Contractor for a period of three years
after final settlement under the contract shall make available to the Government at all
reasonable times at the office of the Contractor all of its books, records, documents, and
other evidence bearing on the costs and expense~ of the Contracto~ under the contract
and in respect of the termination of work thereunder•.

J
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APPENDIX D
STATEMENT OF PRINCIPLES FOR DETERMINATION OF COSTS UPON TERMINATION OF
GovERNMENT FIXED PmcE SUPPLY CONTRACTS, IssuED BY JoINT CoNTRACT
TERMINATION BOARD, DECEMBER 31, 1943 AND ADOPTED BY THE
OFFICE OF WAR MoBILI'.l,\TION JANUARY 8, 1944.1
General Principles.-The costs contemplated by this Statement of Principles are
those sanctioned by recognized commercial accounting practices and are intended to
include the direct and indirect manufacturing, selling and distribution, administrative
and other costs incurred which are reasonably necessary for the performance of the
contract, and are properly allocable or apportionable, under such practices, to the contract
(or the part thereof under consideration). The general principles set out in this Statement are subject to the application of any special provisions of the contract. Certain
costs are specifically described below because of their particular significance, and, as in
the case of other costs, should be included to the extent that they are allocable to or
should be apportioned io the contract or the part thereof under consideration.
(a) Common inventory. The costs of items of inventory which are common to the
contract and to other work of the contractor.
(b) Common claims of subcontractors. The claims of subcontractors which are
common to the contract and to other work of the contractor.
(c) Depreciation. An allowance for depreciation at appropriate rates on buildings, machinery and equipment and other facilities including such amounts for obsolescence due to progress in the arts and other factors as are ordinarily given consideration in determining depreciation rates. Depreciation as defined herein shall not include
loss of useful value of the type covered by subparagraph ( f).
( d) Experimental ond researck expense. General experimental and research expense to the extent consistent with an established pre-war program, or to the extent
related to war purposes.
(e) Engineering ond development ond special tooling. Costs of engineering and
development and of special tooling; provided that the contractor protects any interests
of the Government by transfer of title or by other means deemed appropriate by the
Government.
.
(f) Loss on facilities-conditions on allowonce. In the case of any special facility
acquired by the contractor solely for the performance of the contract, or the contract and
other war production contracts, if upon termination of the contract such facility is not
reasonably capable of use in the other business of the contractor having regard to the
then condition and location of such facility, an amount which bears the same proportion
to the loss of useful value as the deliveries not made under the contract bear to the total
of the deliveries which have been made and would have been made had the contract
and the other contracts been completed, provided that the amount to be allowed under
this paragraph shall not exceed the adjusted basis of the facility for Federal income
tax purposes immediately prior to the date of the termination of the contract, and provided further that no amount shall be allowed under this paragraph unless upon termination of the contract title to the facility is transferred to the Government, except
where the Government elects to take other appropriate means to protect its intere.sts.
(g) Special leases. (I) Rentals under leases clearly shown to have been made
for the performance of the contract, or the contract and other war production contracts,
covering the period necessary for complete performance of the contact and such further
period as may have been reasonably necessary; (2) costs of reasonable alteration of such
leased property made for the same purpose; and ( 3) costs of restoring the premises,
See PR 324, C.C.H. WAR LAW SERVICE, 1f 22,701; PR 15-481-15-486,
C.C.H. WAR LAW SERVICE, 1f 23,684-23,689; 90 CoNG. REc., No. 2, A68 (January
II, 1944); 9 FED. REG. 479 (January 12, 1944).
1
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to the extent required by reasonable provisions of the lease; less (4) the residual value
of the lease; provided that the contractor shall have made reasonable efforts to terminate, assign, or settle such leases or otherwise reduce the cost thereof.
(h) Advertising. Advertising expense to the extent consistent with a prewar program or to the extent reasonable under the circumstances.
(i) Limitation on costs described in subparagraphs (d), (e), (f), (g), and·
(h). In no event shall the aggregate of the amounts allowed under subparagraphs (d),
(e), (f), (g), and (h) exceed the amount which would have been available from the
contract price to cover these items, if the contract had been completed, after considering all other costs which would have been required to complete it.
(j) Interest. Interest on borrowings.
(k) Settlement expenses. Reasonable accounting, legal, clerical and other expenses
necessary in connection with the termination and settlement of the contract and subcontracts and purchase orders thereunder, including expenses incurred for the purpose
of obtaining payment from the Government only to the extent reasonably necessary for
the preparation and presentation of settlement proposals and cost evidence in connection therewith.
(1) Protection and disposition of property. Storage, transportation and other
costs incurred for the protection of property acquired or produced for the contact or in
connection with the disposition of such property.
Initial costs.--Costs of a non-recurring nature which arise from unfamiliarity with
the product in the initial stages of production should be appropriately apportioned between the completed and the terminated portions of the contract. In this category
would be included high direct labor and overhead costs, including training, costs of
excessive rejections and similar items.
Excluded costs.-Withou.t affecting the generality of the foregoing provisions in
· other respects, amounts representing the fo!Jowing should not be included as elements
of cost:
(a) Losses on other contracts, or from sales or exchanges o{ capital assets; fees and
other expenses in connection with reorganization or recapitalization, anti-trust or federal
income-tax litigation, or prosecution of federal income tax claims or other claims against
the Gov;emment (except as providecl in paragraph 1(k); losses on investments; provisions for contingencies; and premiums on life insurance where the contractor is the
beneficiary.
·
(b) The expense of conversion of the contractor's facilities to uses other than the
' performance of the contract.
-J
(c) Expenses due to the negligence or wilful failure of the contractor to discontinue with reasonable promptness the incurring of expenses after the effective date of the
termination notice.
( d) Costs incurred in respect to facilities; materials or services purchased or work
done in excess of the reasonable quantitative requirements of the entire contract.
( e) Costs which, as evidenced by accounting statements submitted in renegotiation
under Section 403 of the Sixth Supplemental National Defense Appropriation Act,
1942, as amendeq., were charged off during a period covered by a previous renegotiation, may not be subsequently included in the termination settlement if a refund was
made for such period, or to the extent that such charging off is shown to have avoidedsuch refund.,
To the extent that they conform to recognized commercial accounting practices
and the foregoing Statement of Principles, the established accounting practices of the
contractor as indicated by his books of account and financial reports will be given due
consideration in the preparation of statements of cost for the purposes of this article.
The failure specifically to -mention in this statement any item of cost is not intended to imply that it should be included or excluded.

